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BANKRUPT LAWS, 
Originally complied by |, 
EDWARD GREEN, Eſq. 
formerly a Commilſoner. 


 Wherein are principally conſidered, the 
1. Declaring the party — 5. Selling and conveying the E- 


ſtate and Etfects. 
2. Seizing his Eſtate, and ſum- | s. The examining and commit- 
moning him to ſurrender. _- — Bankrupt, his Wiſe, 
« ers. 
3. Receiving Proof of the Debts | ,. Cartifying his Conferme) 
of His Creditors. 8. Dividing the Eftate. 
4. Appointing, chuſing, and re- 9. Ordering Bankrupt his Al- 
* afligners, | | | Jowance, and Overplus. 


Which are fully explained and diſcuſſed, with the 
„ and. Power of the Commiſſioners to com- 
mit, the Determinations of Lords Hard wicke, 
NEO and of the preſent Judges. 
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| TONE, a ſerjeant (a) at law, and comy - 


| miſſioner () of bankrupts, famous for 
his reading on (c) one of the bankrupt ſta- 
tures, informs (d) us, © that our fore-ancel- 
<< tors, many (e) years ago, ſo favoured mer- 
«© chants, that for their benefit a law was 
* magg of purpoſe, called Statutum (/) de 
©« MeFtatoribus ; fo as where at common law, 
if a debt were owing to a man, he could 
„ not by law recover this debt without 
% proceſs and pleading, and yet. then no 
% man's land were liable d gaggment ; by 
* that law (if once a *man*agknowledged 


(a) He was called to chis ſtate and degtee, 19 May, 


1640, 16 Car. 1. Dugd. Chron. Ser? 3. 
(% Goodinge's preface to his Law againſt Bankrapts. 
ſe Stat 13 Eliz. c. 7. 
cd) In his'** Oratie Le&oris,” 2, 3. 
7 Near five hundred, K | 
CF) 13 Edv. flat. 3. c. 1. ; 
g Az « himſelf 
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Whirpfelf 40 be indebted to a merchant, and 
<«. Rajd mot hisctmoney at his day, without 
S fesgeſs- Withqut pleading, withdur: ure 
other ſuit or judgment che merahiant ſhould 
A havecpreſent! euecution againſti his debtor 
r þoth for body, goods, and lands.“ 25 
-1$,1n;\thoſe days few: Eng liſmen were mer- 
ct chants, but ſtrangets chtought their com- 
emodities hither, and fetched ours; but 
« that courſe was thencclean altered, for very 
* ſeu came from foreigni nat iuns to us, but 
n traded and tra fficked with all 
paris of the habitable world, chriſtendom, 
By beatheniſn, and into many parts notiin-· 
et Habited Y a human creature; as the num- 
«ber of merehants had: increaſed; fo had 
&, ther cunning and crafiy dealings, inſomuch 
*« it fell. out, that we had more nerd to ma be 
& Jaws againſt them, than for them ; for it was 
ce found to be a matter of more Ae 
« for men td get their debts of merchants, 
3 enam paſt for merchantꝭ to 
+ get ytheir debits jen riots ay (o) fed v8" 
OR? zom legende 07 woiy 11915 
.\{erzeanty (4) Goedinge,” another (writer: 
Nen. banktupt laws, had often wondered, 
« that ſo little had been wrote on 2 ſubject | 
„ hich mae / great -a:;figure amongſt: men 
of bufinels, ax welt as:#424minfter- dalla | 


(a) Macrobiut, 2 * 16.5 2'Inſt; . tor (8) 
u his preface. 8A 
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* upon 
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2 the READER. 


4 upon the 490. 24 nge 7” de furthers 
adus, , thatuthe — of 0 bamkeupre; 
«which wete theretoforeutmedt Why ma- 
«:nageÞ within the pretincts of our eapicat 
city vorn fumous marts; were then deſcendect 
into cooptryirgwhs anανν]ages ; ſo that ix 
« was 7 a) matter of public and almoſt 
% univerfal confideration/? If theſe were 
the ſentimems of a lawyer in the beginning of 
the! century, What would they have been, 
had heco ved? to æ his tim 1607 * 
'0Thedarlrical advice gleen the Nyman peo- 
ple, by that jncamparable poet Juul, 
ſcems ſo extremely applieuble co a great part 
of mankind; at this day engaged in commer-" 
cialb affairs, that We cannot refrain inſening” 
it in this) place: it is contained an choſe ta- 
mous nes in his firſt ſarire; ſo univerſally and 
ſo juſtly ONS World:: 
w. 1 Wh 4 yl Wir —— bil 2 
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181 mary 
We — treatiſe on — 
laws upon an entire new plan, and! with 2” 
different view to any hitherto : «or 
the fubjedtiivig. 16 pain ont) anckefhablifs tbe 
* artharity amd 'powerzof tbe commiſſioners under” 
<Z&bdfeilewy>101w nd bed Sint! of meds * 
1 Qurfrgatter: we: Sbiclbpraxiralisfremid the 
opinions arick: determinations of - lord Hand 
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mites) Sdreb4rice; chaberllor,, lord Manar, 
- bs dowbobichtpatiteuand 


i che pre ſest 
Judges, an thts waſtzimpat tant andi unſęstled 


penn ts rim ce han da w avalle from 3He 


rpg of Aged authors» WheeHa%c 
achuratt hn gtaubfulhyn abd/>yadecien!iye) 8 
pandedabebiuow 2y5 od 10 gain 10 
2111 Welhaveohkewrdemn ſeried al amade 
preambles to the ſtatutes concerning) chasł. 
rupts, in deftrenct to hit Hatard Cote, Who 
-aljures (H dis, , that the rrhea HH f. 
aclble:of a ſtatuta is a {pod ens nd 
+ gutcts-meanings; and! ast were: al key 40 
open the unde dit z thereof.“ Fziqxe 
Lord ichance lot: (r Coupe could by no 
means allo wof the notion; that the ꝓreamble 


ſhould reſtrain the operation. of the enating 
Alauſelz and that, beeauſe the preamble was 
too narrow or defective, therefore the enact- 


ing clauſe, which: had: general words; ſhould 
de reſtrained from its full latitude, anti from 
doing that good vthich the Words would 
,otherwileg and of themſelves, importa which 
-(withiſameheat)ihis/Jordſhip ſaid was nH¹i 
rulòus anti and inſtanced in the Coventry 


iv II ed to 210i no b Ho: 


9; Lehn Lend gehagcellat. Bahn. the! AT ron 
Ati, Sir Tames: Burrow, and. Mr. ſerjeant hen 
e a Mey oe 
V. Jo. 173, 194. Palm. 485. 4 Inſt. 330. 2 Fern. 
8. 152 12.8 Offs S8 818 (N. 
(c) Wil. Rep. 320. See 3 A. Rep, 203 3 ial, 
on Law and Conſt, 145, 231 -Q24 6. N 
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or putting out the eye, wou 
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1 iß it chadꝭ recited the barbs» 
of cutting noſe, and the en- 
acting clauſe OY — 
the cutting of any/ member 
is disſigured or defaced; it might wich — 
reaſot de objected; chat cutting of the lipa, 
not have 
been within the act, becauſe not wichin the 
2 112900 0 ein 201] 07 +1. 
Mr. Rayner adds another inſlunce, in cor. 
———— of lord Cowper's opinion; vt. the 
inſolvent debtot's act 3 that as the preamble 
to the'claufe for diſchargi for debt, 
expreſly mentions workmen; ſeamen, and muri- 
ners,- and declares the legiſlative intention to 
be to enable ſuch perſons: ro return, chat per 
(though the enacting clauſe be vm. 
ever) debaor ) no other petſon i within che 
of the enacting clauſe, becauſe not 
wirbin the letter of the preamble: herra it 
is Well known the act in queſtion is ner 
conſtrued; but on the contrary, eu fugitive 
for debt, though neither workman, ſeaman, 
or mafiner, is conſtantly diſeharged by vit- 
tue of the clauſe in queſtion. See Raye, Pref. 
to Read, on ſtatures of Geo, II. vii. 
However lord (%) Hardwithe, and the late 
loid'6hjet (e) baron Parker, bath aclined do 
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Stat. 22 & 23 Car. 2. e. 1. 82 
15 A. Rep? 182. N £ 22 .ortr .q0A1 UM (i) 
(©) Ath, Rep. 175. :>1 too) Dos 48.1 ao 
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wii To M READER. 


be of opinion, that the enacting clauſe was 


they had great honour for lord Cowper, 
could not ſubſcribe to his reaſons, that the 
preamble ſhould not govern the enacting 
clauſe. 
Ai hb bail clark baldkblk 
of no deſign to miſlead you; we have aſſert- 


ed nothing without, giving good authority; 
| 2 ere quote the very words of the au- 


e ye 1 2 form Fur awn Era 
mens 


fr. from, any wxiter, on, the 
ae ins ant Jobmir of fes ons to 
fb Judiciodd ter. which "are, generally 
founded on inferences drawn from the ſta- 
tutes or determinations; this we conceive to 
be the ſureſt method to be right in our con- 
cluſions. Our reaſons we hope are given 
Wi Tis: e WH the gtofeſſion, ef 
cla ly, fo that part of them who, have the 
Wa 7 10 the commiſſion of bankrupt; ; 
| N tha t.temper and good manners, 
20 687 y reader has a right to expect. In 
che ce of our notes and obſeryations it 
i is ſcarce poſſible when we have conviction 


on our, ede to remain altogether uncon- 


cerned; if therefore, in ſome. paſſages, we 


ſhould. haxe exceeded moderation, we did. pot 


mean to offend, and hope that we ſhall not; | 


often, ſtand, in need ol an indulgence ob that 
account, ANIL) 


A KEaſter Vacation, 1767. 
1d. J "© N : A P RE- 
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Commiſh Toners of Bankr ankrupt, wry 


Com IQ 


1 4 7 i 4 Balu for” an * orator of ca I? to & 
91 W go gy tn tn 1s 
002 100 Wear: > 01 it »0f 20 


A STO 
vg 3175 50400 I * 2008 Br, CK 85. 212 


S thete are ſeveral matters Which FE 
cern de e of bankrupt in 
ani we thought they could not be mote 


| properly: conſidered than at the head of che 
work ;/ this' therefore we will do under "the 
following þ particulars, viz. 


goa 3% £1 Sr 1191 Non q 9516 31 
9 Their apprintment and q war Mentions. 1 
2. Their aut hiriyx. 1 — 
3. The "conſtriction of the bankrupi Patutes ; 
and Isch ow 3801 5: D101 27 
. How 1b — ure liable and ix 
demniſied; 3 MUUI 2 
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* 363 DISGOH RSE. 

10 qlile%s end quatifitation' e be 
* F oon ob 501 ot eflilgoa doidw 
eomiſßoners are verbally appointed 
0 ) By ches great feat, in purſuance of wan 6) 
Gf p d nnen Wb authorizes» the 
Wie uaector,” de. 10/aFgts byEvinmition, 
hogeſt, and diſcreet perſons 3 it 48] 0b- 

ble that my lord Har dwicke was of opi- 

7 according to Mr. baron (d) Atkins, that 
* office quam diu ſe bene geſſerit had always 
re have been an oſſice for life. 
0, Sit LB H note fays, that ag pbſervVance 
* the three. qualities, Willem, h iooelty,” ahd 
G diforetion," are the: beſt means for the e- 
IN n e en \g 1 o Nun ecution 


ka) An A tic «£4 : . » A 01 ,½¼ po 
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N r he) Lord Wee Ha . ele! the. fals in queen 
Ake, Wige, ft ordered liſts of commiſſioners at at 
this day; previous to this period, the petitibning cre- 
ditor inſerted them at the bottom of his petition, a8 i 
the cuſtom even now in country commĩiſſions, for the ap- 
Probation of the great ſeal. dee Goode, e 11 
© 2 (6) State r; Eli. c. 5 ow a to ines Avid 0 5 
tte) See N 7 Gee u. „ 6013973 tD ell 
.) Ai. Rep. 4. AT | 308. . 8c 
de) Af fo; — re re occaſion for an ac 
ef parliament to continue Judges: in the enjoymeat of 
their offices,” during thoir good behaviour, notwithſtand- 
" Ing any demiſe of the crown 7. Stat. 1 Seo. 3. 0. 234.07 
© would lord chief juſt. Halt held his office determigable 
by the demiſe of the erown ? 2 lord Ram. 47. Forteſc. 
Rep. 380. Or. Car. 1, 2. As commiſſionere of benk- 
rupts are appointed only durante bene N (dis ** 
be thought a digreſſion. Wos ic 
77 wo 278. 
{g) Diſcretion is a "nll XI, or lee to 
', Kiſtingyiſh. between falluy —_ trutb, between weoug 
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ecution, of the bankrupt ſtatutes, therlife of 
which conſiſts in the due execution ot them, 
and (hat every commiſſiones ought to 
have duss ſales. via, n 
Jiprdus xi alem conſcienti g. ne t, dia 
that is; no grains viz. a. gfein ot 
to prevent chis acting like a fel, and a 
re to prevent * 1 


box W. (A no1sd Mo 2253 oi 
W : 


vEWIE Pad wm \3% A th aw * 5: BO ns 


— oh ble penny 22 act nccogdi 
equity; and coloura $3 and not 10. 2 
2 2 = ond nk affection; for as one has 
hap falis diſeretio Troia el. £ Rep. 100. 
: Tue jadges of the'commos'law: have interpreted 9 
| dum and d5/eretion to be a legal wi/dem and diſcretion. 
10 Rep. 140. 4 Mod. Rep. Sir Edward Cots 
; al ſay s, bebe gl of in this place, 
| which either grave and-reverend. men have uſed in ſuch 
| Caſes: before, or ariſes out of the circumſtances af dhe 
. matter. Ce, Lit. 62. for as by the-authoricy of Little- 
| een, Diiretio oft ifeernere per Ines, quidſn poſta, det 
is, to diſcern by che gb line of the law, and. not by 
the crocked cord of private PRE which the vulgar 
call diſcretion. Co.,Lit., 227. b. 10. Rep, $402 H 
197; 198. Hob. 158.. This is proved by the common 
5 law. inthe caſe of a ſpecial verdict, et. ſeper totaa mate- 
] ram petant diſeretionem julliciariarum g i- e. they 
deſite the judges will diſcera by law. what is jut, and 
j ſo give judgment accordingiy. 4 af. 31. Je . Rep. 
: 2930" 8 & Fart decedaswagar\ ere, erunt j 
. Irrelta; and therefore commſugs which autborizs 
- proceed, /ectundun/anardi/cretiones ven, 19.98 
p- 


4 
to fay; ſcundaum legem is — _ Cor L. 


227. b. 10. Co. 138. aatb's raved od 
| C#).1 10 Rep, 149. 3 Jak. 223. 5 7 HOT „ 2 
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78 e of the 
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d; has 13 be gen 
In equity. were; ſaid to; be ſecundum diſeretionem 
| ; 05 Rl. ec en when it as ;alked,: Hin ( Bonus 
e WE, i. (gu nul peer, 
wrague ſe to The diſcretion uc 
0 C),EXex 61/4 e; tobe go 
1 BR the roles law and equityz: which 
to; oppoſe, but each, in its turn, ata 
bh 1 5 gt to the other a this diſcretion, 
me caſes, follows the law implicitly, in 
| e aſſiſts it, and advances the remedy, 
in chers again, vit relieves againſt the abuſe, 
on allays the rigeur of it, but in no caſe docs 
1 xotirtadiet,” or. over urn the grounds; or 
ſheiples thereof, as hath ohh. ara been 
—— imputed to the court of Chancery; 
—— ſueh a diſcretionary power, which 
neither” Cee, nor: any, ather court, not 
| A 55 the higheſt, acting in a judicial capacity, 
ischy the conſtitution intruſted with. 
ee (a4) legiſlature has enjoined the com- 
mifioders by ab (e) engagement under the 
higheſt of, al ſandtions, $6, n e e e 
moo ano! i 10 4 1 


i ah s rb Rep 3, alt . ot 
{6p Holr; che TM he was 7 we ROY 

COT any ous but in a legal manner, for 75 
enuνm e gui-thnjulta fatrum, 47 fi es Jura 

- wat; i Lord Ram. 1302, 1 303. 8 Ts 
fe The: original is e nt 4 

„(Stat. 5 Geo. 2. C. 30. f. „ S 
(F940. Law, 1 29.0 N 
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PREFATORY DISCOURSE: xiii 
«, tially, and hoveſt}y;-according to the beſt 
4 of their {kill and knowledpe, to . 
the ſeveral poners and truſts tepoſed in 
«. them, and thur without favor or affection, 
«,prezadicey\or malice?! 2 | 


he ſame (a) authority hath” further en- 
joined the commiſſioners, upon pain of being 
() diſabled to act, not to eat or drink at the 
charge of the creditors, or of the bankrupt's 
eſtate; or preſume to take above twenty 


' 12 
I Melee | 


(ay Stut. 3 Geo. 2. e. 30% . 40“ 

(On petitios againſt ſcveral of the commi 
for taking more than, 20 f. 4 piece at each: meeting; and 
likewiſe ordering reat ſums of 92 be charged 
for their eating and drinking, lord chancellor Hard- 
wwithe declared them incapable, by virtue of the above 
ſtatute, to act any longer as commiſſioners in the exec» 
tion of the commiſſion, and that no further ing 
ought to be had thereon ; and alſo that all further pro» 
_ ceedings on che commiſfion ſhould be abſolutely layed : 

and that the petitioners ſhoald be at liberty to ap- 
ply to bis lordſhip. by petition,” to have the faid com- 
miſſion renewed, and directed to ſuch new commilſ- 
ſioner to be named therein, as he ſhould think fir, and 
for that purpoſe did order, that the ſolicitor for the pe- 
titioners ſhould leave with his ſecretary to the commiſ- 
ſioners of bankrupts, the names of five perſons” whom 
they ſhould. propoſe for his lordſhip's conſideration,” in 
order that proper perſons might be appointed commiſ- 
fioners in ſuch renewed commiſion ; and that the com- 
miſfioners [2 Eq. Caſ. Abr. gg. ] . petitioned againſt, 
ſhould, our of their own pockets, pay the colts of the 
petitioner's application, and the coſts of renewing the 
ſaid commiſſion, to be taxed by the maſter, in the 
parties ſhould differ about the ſame, _ 7 Yin, Abr. 77. 
pl. 3. 2 Eq. Caf. Abr. 98. pl. 7. 
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thillingsreach/|commiſſioncyy,) foreach C) Gt- 
nge brook gui 5% v tif es 00 
Previous to this ſtatu tep lord (0 Jeffries, 
declared hinife lf nu qtiend iq cummiſſiuns of 
bankrupt; they occaſioning much injury and 
inſtanced in al cafe o befort him, here the 
charge and expences of the::cotnmitongrs 
andotheir attendants came to 3400 LH and the 
diſtribution to the creditors ſeven: ſhillings in 
the pound. This inconvenienty; obſerved 
by lord Jeffries ſo many years ago, is felt 
even at this day in commiffions executed in 
the country; for it is held, that the above 
e eee ROE bur it cer. 


2amlyn docs; 7: sen 456 502 254 gas 50 

5 Jon bot ,n tn: 101 bag Jad 255 Jlibd 44 

2. Authirity of com e 5 Fu, i bt 
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After a commiſſion. bath. been dealt AO) in, 
Hhey may proceed in the execu 6 1 


notyicbſtanding, the (4) death of the. 


( Mr. J. Blackflone ſeems miſtaken i in e 20%. 

ger diem each, at every fitting. 2 Black, Com, 45 

the words per diem are not in the fatute; ;, and; it For 

to be preſumed the legiſlature intended the commiſſion- 

ers mould fit from morning hk night for 20. 
(6) 2 Chan. Caſ. 192. nod bogis 111 193 HOWE 7 
Fe, Stat. 1 Jac. c. 45 *. 17 7 


e, Abr, 67. oh, 11 But, if pothivg yas. debe 
e 


before he died, all is avoided, Vern. 1 53. 3 2 7 75 
Cal. 1 | Ai. Rep. 97: pl. 35 0 K n {\) * 
Ee 8. rupt, 
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ropt, :0r:of:-the: (a) king, ino the ſame mags 


ner as if they were living. Lord chancellor 
(+) Talbot was of opinion, that ide claring par- 
ty bankrupt at three ofclock in che afternuon, 
and executing an afſignmenc at ſix, on a com- 
miſſion ĩſſued at eleven o'clock in the morn - 
ing of the ſame day, was à (c) dealing with- 
in the act, and that the proceedings ſhould 
ſtand, though the commiſſioners had notice 
that the bankrupt died at ont o'clock-in the 
afternoon of that day; and his lordſhip: ſaid- 
he knew no par̃ticulat act, as diſtinct from 
another, which could be called à dealing: it 
had been: ſaid, that a declaration of bank - 
ruptcy was the act meant, but that being on- 
ly diſcretionary and for caution, and not at 
all-binding to any body, it was 


bable 
that the ſtatute ſhould intend that cy ca 


ing, which it had not any where given the 


commiſſioners a power to do. 

Lord Hardwicke often (d) obſerved, that a 
commiſſion of bankrupt was a judgment and 

an execution in the firſt inflance ; and we WP 


I Geo, 21 c. 30. f. SV 1 4A . 
IS Tals. 18. e | 


© e) horns is done in purſuance of hy cent | 


Men never ſo minute, is a dealing in it, [fee 2 Chave. 
Caſ. 102, 103; and he ſaid he could nottherefore put a 
narrow conſtrained conſtruction upon the words aal 
in, in order to overthrow the commiſſion, and all the 
ork roms under it. Cal. Temp. 


(% 4th, Rep. 67; pl. 22. 1d: p. 104, 1 fu. — 
JU? | add 
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5 et here te hit | 'earpeftly And woll ſer 
rioufly tecbmmend' ſt to che comin cg, 
t to figd an perſon bankrupt, bur vpon 
plain 4 180 exp! il els act of bankruptcy com- 
ie and we chin ourſelves extremely 
liappy Th" being 1750 to enforce this recom- 


4.00 ft om 15 authority y of © lord (4) Hard. 

Wi 15 melt, "who bl Us, (e) declared, that. 
the” ch nfs pers are not bound, implicitly. 
to receiveevidence, merely becauſe it is upon 
. nd cherefofe may even then reject it, 


Tn any reaſon 5 o doubt of the 95 


king*s (f) bench al 


cit ty 6 K 17 court. o |: 
detisted- the e were bot 
open 10 "re, for true, Whateyer, the 


NN W 


0 Warp. 912. c 10:}6320 on i 2 $1913 ny 
(5) Stat. 5 Geo. 2. 5 30. * 14. 
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29267 11 
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10575 ty 1 ff 9 8 cr 
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7 O's e ot Wa three. at feaſt 
mult, {t.be Pre ſent 1 In or der to 2 djourn, . zuſe 
fewer not C do apy at whatever. n 
Shay arole. 1. At choice of the 27 


2. 15 be 270 . 0s e 1 Merl 
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1 01 121 a 


AS to bs fn. it VOY oor 5 no < 


It rig este bees en or the 1 
ſioners to have authority in ſuch 6a 78 * 
journ the choice io a further day 3 an ach 
we apprehend the may 185 too, bet 0 
deavouring to N I the adjournment the joſot 
act of themſelves and 0 the on by. 
adding in the memcramllum of the agjourn-. 
ment, that it was made by the. 0 nt, and at 
the requeſt of the creditors then 22 z now it 
ſeems there is no eo and 5 n, 


1 
8 


(a) But it ſeems that the three en 
the liſt cannot fit together, becauſe the commilhon., 
bankrupt bas appointed neither of them of the quorum. 
See fol. 337 Note (a). 


the 


xvii PREFATORY DISCOURSE. 
uit edmmiſioners have no awtberity' to tack 
the above at the end of the Mimoranidany,” "©. 
As to the ſecond; my lord (a) HE] 
having declared that{the'®'p6w## of the com- 
„ miſſioners to examine the bankrupt is not li- 
* mited und confined. within the time allowed 
« him to /ubmit to be examined; but that 
+. they may compel him to make fortberan- 
5 ſwer after: that! time; his lordſhip ſeems 
tod imply an authority in them to adjourn, 
at leaſt to finiſn ſuch examination wand the 
commiſfoners may 2 „be of opinion, 
(and not without ) that this ſole mi de- 
termination; of ibe chief-guſtice: authorizes 
them to adjourn at diſcretion, 7oties quoties. 
And as to the third; there are often ſo 
many debts to be proved on the day adver- 
tiſod for making a dividend, that it is impoſ- 
fible'to do it at the time appointed without 


excluding ſome. of the Credits from the be- 


| wit of che dividend, or putting them to the 
charge of petitioning the great ſeal to be 
admitted, than to ſuffer which de thinbe it 
would be much mote equitable 1 int 
ſiqners to adiou nnn. 
The commiſſioners can do ho act one at 2 
time ſeparately; for the judges (5) Rave de. 
." termined, that Tay could only, att. littiog to · 
nes on the;commiſſion. 261 At quot a 
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When the com miſſioncts have afligned dhe 
Fankrupt's eſtate,; and given — 
certificate; and hit — have (5 
ee eee ee, Dela guived 


ne quad 91] SWEENEY 0] 21906111 
, Theconfraftion of the , due. 
"£19 1140 t QDILMMEXS, 0 0] win 07 | 
Phe courts of juſtice — 4 

all rhe flatures concerning bankrupts, are to 
be (r) oonſtrued according to their real inten- 
tion; that 1 be taken together, ſo 
as to anſwer the great general end of the (4) 
legillature, as making one (i) ſy ſtem of law 
3 e conſtrued 'by (equip 


8 aſter the commiſſion awarded, 8 
277 of all Maude ra ee 8 

oo o —.— 
ſale aud — for the commiſſioners ber 
no! fully executed until the creditors 2 

(4) So Fr) Mr. juſtice (ts lord <hiaF Jute 
Milnoc, 2 Ber. Rep. 1224. See Bur 

722 Sbo b. Rep 5 19, 520. 2 Eq. Caf. Abr. 
Caf. Temp. Talb. 188. Stat. 2 t. C. 19. C. 
of fraud ; and yet this ſhould not be too far-extended, 
{or the ſatures 75 very, penal, and my lord S = 


X A: e 97.2113 | 1 2027 Q1 es DOA. 
the creditors ; lan 
118% Rome, Ke. * contra. | » 7 
Rep, 442. 
of He. 2 Eq. Cal. Abr. 120. 4 Bar- A. 
ec gocd, Which is, that it is an 1 caje 10 tor» 


Bat if b en e eerti- 
come to the banktupt, they Mall 2 * to 4 
K G. be 
Via. Abr. 123. 
36. Ath, Rep. 177, 183, being made for the fi ar 
we 
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6 aus, ate 19 be extended 
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beneficial for the cteditors one dan another, 


the.court admits chat conſttutt ion: as founded 
ag elbe off rules, viz. Vac cli gu Ri. 
dude of e REY man j on: 


2 501 on this] 667 n ſtand a "the lava: 
bankrupts, at 22 Yu con- 
ae ſo as to ſuppreſs (b) fraut. 
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The courts of juſtice have alfo reſolved 
that (c) as the commiſſion and authority is b 
force of the ſeveral] acts of parliament, whic 
(d) ought to be purſued ; if the commiſſion- 
ers find a perſon bankrupt who is not ſo, they 
are ſubject t to the (e) action of the party 

| grieved 
Lord Bacon, de 


ture lazy, that they may Torture men, 

Aug. Science, lib. viii. cap. 3. Apbor. 13. 
(a) The creditors good is the proper end of ſuing 

out commiſhons of bankiupt. 2 Eq. Caſ. Abr. 121. 


(6) Bur. Rep. 474- 
Ce) 4 loſt, 277. 8 Rep. 121. 4 Mod. 116. T. Raym. 


337- 
(4) Nor- Rep. 166, pl. 142. Com. Rep..80 
. (e ) Sg ſaid by Iord chancellor King, Sel. Cal. in 


ChAiEQy. But if in the proceedings the commiſſioners 


commit ſome miſtake, which appears to be my an * 
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Jeſfrig be BRB —— noe of 
ment lad the commiſſioners ta an Aeon, for. 
that ho oel 7 and ſuch as were ef to 
ſuch a cohcern , would endertike the trouble "of K 
Vern. 154. Dus 93 419166 gen 22 Ol 2 1 
(a) 4 Inſt. 278. By flat, 1 Jac. c. 15. . 16. quere 
21 Jac. e. 19. The commiſſioners may plead Not Gapl- 
1. or juſtiſy by flat. r EZ. . 7. 1% c. 1% But 


there is no proviſion for any thing done by chem on 
any of the ſubſequent ſtatutes, 
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n ä . Atkins's Reports in Chancery, 
. 10. . 
Bar. Obſerv, on * The honourable Mr, juſtice Barring- 


ton's Obſervations on the ſtatutes, 
quarto, ad edition. 
Beatves : Lex mercat. rediviv. Beazves's Lex mercatoria rediviva, 


folio, 
Black, Com. Doctor Blackflone*s Commentaries on 
the laws of England, 4 vols, quarto, 
"a 1769. 2 5 
Maſter Burrow's Re in ing! 
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Caſ. of Set. Bo, Rem, 235. e utions concerning ſet . 
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Com Dig. 1 * * Lord ON 
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MM. X 9 Bert &c, folio, 
7 Mod. ©X Fare folio. 
8 and 9 Mod. Ben hn ow ys fo- 
17 
10 Mod. * . Se n bow and Equity, 
11 Mod, . Report of Caſes geen Anne's time, 
io. 
12 Mod. < N — Caſes in the King" $ I in Wil- 
R. * liam the birds time, folio. 
Rayn. Read. on ſtat. Geo. 11. Raymer” s Readings on Statutes of Geo, 
8. 3 the Second, 4t0 4775. 
Sel, (c) Caſ. Evid. * * $ Select Call 6 of Evidence, 
| avo. 
Seſ. Caf, _ * Seſſions Caſes, 2 vol. octavo. 
Bul. Tri. at Ni. Pri. | An Introduction to the Law relative 


to Trials at Ni Prius, quarto. 
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INTRODUCTION. 

Bankrupt is defined to be © 2 trader, 
«- who-ſecretes himſelf, or does cer- 
e tain other-afty; tending to defraud 
e his creditors (a) ;“ he was formerly conſi 
dered merely in the light of à criminal or 
offender (5); and in this ſpirit, we are told 
by fir Edward (c) Coke; that we have ferched 


as well the (ad) name, as the wickedneſs of 
| (a) 2 Black, Com. 285. 92 - 

(5), Stat. 1 Jac. c. 15. S. 17. 2 Slow. Rep. 516. 517, 
44. Rep. 77. id. 219, pb 120. id. 242. Bur. 31, 
2 Bar. 1 717. 2. A. Rep. 58. $ Mod. 47. | 

(c) 4 In 277. N 


(4) The word itſelf is derived from Bancus, or ' 
» hich Gignifies the table or counter of a tradeſman, ( Da- 
Jen, I. 969.) and 8 broken ; Cenoting thereby 


* 
* 


do make bankrupt, is a literal; tran 


ji INTRODUCTION. 
e from Faraign, nations; but. at 9 55 
ſent the laws of b aulas are conſidered 
laws calculated aa he. bene of 15 5 
founded on 5 1 cphes f h UAE be well 


as juſtice: and 19, th 15 dat 1210 
privileges, CH * DE K 1 
on the bankrupt or debtor him On * 


creditors; by compelling the banktupt to give 
up all bis effects to their uſe, without 110 


fraudulent concealment: on the debtor z b 
exempting him from the rigor of the Le 


law, whereby his perion might be confined at 


the diſcretion of his creditor, though in reality 
he had nothing to ſatisfy the debt; whereas 
the law of bankrupts, tak ing. into copſidera- 
tion the ſudden and unavoidable accidents to 
which men in Taue en them 
the liberty of their perſons, and, ſome. pgcu- 
niary eee upon — they ſur- 


render up their whole eſtate to be. divided. 
among their, creditors (a). But ill it, is 


cautious, of encouraging. Prodigality 299. * 
traragance, by this i ulgencg 10, debtors, 


one whoſe ſhop of pface öf trade is broken aud gone ; 
though others rather ehuſe to adopt the word route, which 
in French ſignifies a trace or track, and tell us, 1 2 


bankrupt is one who bath removed his N Lay 
but a trace behind. (4 Inſt. 277. 10 it 18 oh = - 
that the title of the firſt Pipl: 5 ſtatate 2 0 


offence, 34 & 35 Hen, VIII. c. d ſug e 
FR * e 


idiom, gui font banque route. Cowl, 


(a) 2 2 172. 


and 


INTRODUCTION, iii 
and therefore it allows the benefit of the laws 
of bankruptcy' to none but actual /raders , 
ſince that ſet of men are, ally ſpeaking, 
the only perſons liable ro 4 loſſes, 
and to an inability of paying their debts, with. 
out any fault of their own, If perſons in 
other ſituations of life run in debr, withour 
the' power of payment, they muſt rake the 
conſequences of their own indiſcretion, even 
though they meet with ſudden accidents, that 
may reduce their fortunes : for the law holds 
it to be an unjuſtifiable practice, for any per- 
ſon, but a tradeſman, to incumber himſelf with 
debts of any conſiderable value, If a gentle- 
man, or one in a liberal profeſſion, at the time 
of contracting his debts, has a ſufficient fund 
to pay them, the delay of payment is a ſpecies 
of diſhoneſty, and a temporary injuſtice to his 
creditor ; and if, at ſuch a time, he has no 
ſufficient fund, the diſhoneſty and injuſtice is 
the greater. He cannot therefore murmur, 
if he ſuffers the puniſhment which he has vo- 
juntarily drawn upon himſelf. But in mer- 
cantile tranſactions the caſe is far otherwiſe: 
Trade cannot be carried on without mutual 
credit on both ſides ; the contracting of debts 
is therefore here not only juſtifiable, but ne- 
ceſſary. And if by accidental calamities, as 
by the loſs of a ſhip in a tempeſt, che failure 
of brother-traders, or by the non-payment of 
perſons out of trade, a merchant or trader be- 
comes incapable of diſcharging his own debts, 

,» 2 iT 
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lars, viz. 
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it is his misfortune, and not his fault. To the 
misfortune OE e 0 2 914 by law has given 


- — 
* 1 


a compaſſionate denied it to ther ny 
faults); 25 1 5 ag the nene op- TI 
vides for the lecunity.o ge ade 5 1. 
ing that every con iderable tra Fog 9 
clared bankrupt, for the benefit of Lk itors 0 


extravagance, declared, thar fc one mall 
capable "of being made bankry} F bot only 4 
trader nbr-capable of e 97% falli'b; be- 
nefit of the IO WOO an induſtrious 
trader (3). 1121 «Its 

As che ff rit of, the l keupt, 1 aws conliſts 
in the, —— 4 authority they give the com- 
miſſiopers, the 87 es 50 905 N com Fe 
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as well as himſelf, it has alſo, to 95 
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1 * at . Ag + +8: — . * 45 \ #4 » 


(a) Tr Aer Ma 135 {hat "he lazy . no 
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r yr © of living,, or by mis) gate, 772 Rep. 
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(a) Lord chief ju 2 8 
lee 7 4 upon but 
7 8 omitted an, — id is the wiſer Lord 
og, rr ſaid; that to prevent 
Pugs & out the time when. the arty became. bank- 
8 the commiſſioners 1 in 5 that he 
by ie at the time the commi „ t. 
Rep, 78. 4 19. 80 fad by lord. Tales. Cal Temp. 
Talb. ye 244. Lord Hardwicke ſaid, that where there 
was a joint commiſſion againſt two — they muit 
be each found bankrupt, (3 Sait. 61, Mod. Rep- 45) 
and thought gu que of them ſhould die, the commithoa 
might BY go- on, but if one of the joiat traders be 

time of taking out the . it abated 
and was — void. . Rep 
Nc 2 0 > 429. > Vi. Ab- 85. . 2 V. 

ep 19. . 78. P. 

() 97 7 off his trade for ſome time, 
yet if he abſconds, &c. for debrs contrafed during his trade, 
he is ſtill liable to tbe —— _ Sid. 411. pl. 7 Lev. 
Rep. 17. 3 Keb. Rep. 45 1. pl 6. Lord Rays. 287. 


| 12 Mod. 159. Comb. 463. ——— oe 


N ig. 521. or if he leaves off his trade, 
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Stat. 5 El. was made to encourage labour, and 
Hu ſbandry, whereas the ſtatutes of bankrupt 


 bourers, huſbandmen, &c, are held not to be 


he is partner in gain and loſs, Palm, $944 3 Rep. 6, 


for another, becauſe he is truſted "i the reputation of 
his ſtock and — as well where he is ſecurity, as 
where he contracts 


Vuoable to the bankrupt laws, though he has quitted trade, 


2 Dieclaratiam of Bankruptcy. Chap. 1, C 


he muſt be ſafficientiy indebted: hence ariſe ' 
other particulars to be diſcuſſed, which we p 


0 wildconfider: in the aden W VIZ. CC 
1 Trading e e th 
2. Acts of bankruf ptey. Ron ag 
3: Debt of the ann creditor. 13 if 

1. Trading, 


Ger 5: | te 
It hath been ſaid, that no perſon is liable 's 
to a commiſſion of bankrupt, for following a Pa 


trade, Which did not exiſt at the time of Star 


5 El. c. 4. intituled, An Act containing A 


« divers Orders for Artificers, Labourers, 
Servants of Huſbandry, and Apprentices.” 


But this opinion ſeems erroneous, becauſe 


were made to improve trade; beſides, (a) la- 


wichin the meaning. of thoſe ſtatutes. 


8. or if he has effects f his trade in his hands, and upon 
credit of them contracts debts, though he does not buy 
any more goods. Yentr. 166. or if he becomes ſecurity 


or his own debts. Palm. 325. By 
the above caſes, it ſeems clear, that a trader andebted is 


1 — above ſix years, till he has diſchnaged his forms 
ebts. 


(a) See theſe heads in this work. | #5 
= » The 


I, 


iſe 
We 


Chap. 1. 0 


| party tn obe of the bankrupt laws. 
| And, ww 5 1 


The ſeveral bankrupt ſtatutes have ex- 


 prefely- declared, or the reſolutions of the 


courts. of juſtice in their interpretations of 
them, have determined, who are ſuch trader“, 
againſt whom a commiſſion of bankrupt may 
iflve.301iÞ515 gNαẽðQ o 1 

We will therefore, for the ſake of method 
and perſpicuity, conſider this head under the 
two following ſubdiviſions, viz. 


1. hat kind and degree of trading makes the 


2. What kind and degree of trading daes not. 
1. What kind and degree of trading dves. 
_ Any G WErShans, or other (3) perſon, 


O Though merehsbdire was In che Saken time, in 
an inſantine ſtate, yet it was even then mach counte- 


nanced an n for it appears by one of A 


flan's laws, hat Va merchait fo thrived, that be bad 
«paſted thrietover rhe broad Jea by bis owon craft, be was 
« ththceforth a than: vight worthy,” By this law it may 
be inferred, that thoſe only were conſidered as merch ant, 
who bazarded themſelves in diſtant voyages, with the 
produce of their country, and returned with Tack mer- 


chandize as their own country flood in need of, which 


moſt andoubtedly is the true idea of the real character 


of 'a merchaut; and we do contend, that if a is 
deſcribed in the commiſſion, merchant only, win the 


adqition of al or rhapmide,' he is not liable to the 
-bankeupt-laws, unleſs he is proved to have both impor ted 


and . 


(5) Every one m er li, de gets bis or ber livieg 


by buying and ſelling, by trade or merchandize, may 
come under the dencmination'of bankrupt, wpon 6 or 


34 uling 


* 
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1 9111 Declar alien, of Bankruptcy: 03 &bap. 1. 
uſing the traded ef merchandtzef by way 
of bargainings 5(#) xch#nge;” rachangey” bar- 
try, c cheviſanſey or vtherwiſe in grofs or 
Terailg Höf ſeeking his trade e by 
buying and ſelling ! being -natbral=born/ſub- 
Ject, Gran Hf Y uten er being denten, may 
de (M ebanupt. o nad 18979 e eee 


Any rtadeſman is able to commiſſion, BC 
who. can maintain an action for calling him 10 
bankrupt: this appears from the neceſſary al- de 
legations in the declaration, änd from the ba 
ptoof that the court tequires on the trial of ſuch 65 
action; for the court expects the plantiff not 42 
only to alledge in his declaration, that he is a 40 
tradeſman, but alſo that he gains his living by pb 
buying and ſelling (e); and further, that he . 
As failing in the world. Cr. Car. 549. W. J. 4 7. pl. 9 
3: Mar, 34. pl. 67, Rol. Abr. 60. pl. 11. 5 | | 
(a) Drawing and re-drawing. bills of exchange fo ER. 
large ſums of money, and a continuation of it, is a traf - * 
fſicking in exchange, and a trading which will make a man a8 
liable to a commiſſion of bankrupt, though no commiſſion 95 
money allowed, and notwithſtanding a loſs enſued thereby Ev 
-, 16,the- bankrupt, By lord Hardwicke, Ati. Rep, 128. | 
8 BY 45 de uh os | 
1 7 That is, making contracts. 2 Dufre/ne, 569. . 
(e) The benefits as well as the penal parts of the bank - + 
rupt laws, are extended. as well to aliens and denizens, 2s * 
to natutal- born ſubjects; being intended entirely ſor the all 
detection of frauds, in which aliens are often as deeply 26 


concerned as natives. 2 Black Com. 474, 475 
(.) Stat. 13 El. c. 5.8. I.-21 Jace 1. e. 19. S. 2. 1 

%) 3 Mod. 112. Sid, 299. pl. 3. Hat. 50, 124, 328. 7 

Keb. Rep. 645. 2 Keb. Rep. 89. pl. 4. Cr. El. 268. pl. 6. 

Cr, Car. 31. pl. 4: Bur. 40. 4 Rep. 19, b. Rol. Abr. 


18 


; 
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Chap. 2. Trading. + 8 
is fable to become bankrupt within the ſt 
tutes dal alli which they have declared muſt 
likewiſe be proved on the trial. 

Though (4) artificers differ from thoſe who 
buy and ſell, yer they may be bankrupts. 
| Whereas perſons. dealing as (c) bankers, - 
(4) brokers, and factors, are frequently in- 
truſted with great ſums of money, and with 
goods and e of very great value belong - 
perſons, ſuch bankers, &c. are 
declared liable to the ſtatutes concerning 
bankrupts (e). 


65." Pi, 65. M 25. Of; Ui. clic. ot 6 
P „ pl. 23 7 655 4 Sl. 


420. T. Rahm. 87. Dy. 72. b. pl. 


40. pl. 45. 2 Lev. 214. 2 Jo: 140. 2 Show. Rep. 163. 
ph 136 Ä 144 1 bt 


54 (e) Hat. 50. 3 Mod. 186. Pe „ 186. Noy Rep. 33. 


34, 158. Cr, EI. 794. pl. 39. Rel. Abr. Oo. pl. 11. Latch, 


114. 


(b) Stra. 5 14. 

( ) Bankers having taken upon them to act 4s ſcrive- 
ners, made it neceſſary for the legiſlature to add lane, 
as being liable to commiſſions of bankrupt; and perſons 
acting as bankers will be conſidered as ſuch, though they 
do OP open ſhops, By lord Hardwicke, Att. Rep. 
218. pl. 119. 

85 Lord chancellor Hardwicke inclined to think a 
fawnbroker within the ſeveral ſtatutes concerning bank- 
rupts, and eſpecially within the general words of the 
above clauſe ; for though pawnbroters are not exprefsly 
named, yet the general word ©* brokers”? is the geaus, and 


all other kind of brokeriJge the ſpecies. At. Rep. 200. pl. 


16g. 
(e) Stat. 5 Geo. 2. c. 30. S. 39. continued to September, - 
17755 by Stat. 11 Gee. 3. 6. 47. 


B 5 Thovgh 
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- Though the trade be a very inferior one, 

\ et if the party gets his living thereby, it will 

| 4 a ſufficient (a) trading to make him. bank- 

rupt; 4 as (5) carpenters, (c) cowkeepers, (d ) 
vintners. 

Though the party does not ſell the ſame 

wares he buy s, but converts them to ſaleable 


- commodities, and then ſells (a) them; as (e) ba- 


Kers, (J) brewers, (a) clothiers, who buy wool, 
and convert it to. cloths; (g) goldſmichs, (a) 
ironmongers, who buy rod or bar iron, and 

cauſe it to be worked up into wares ; (a) lock- 
ſmiths; (Y) milliners; (i) nailers ; ( ſaleſ· 

men; (k&)fhoemakers ; (1) ſmiths; (m) tanners; 
(u) taylors, and the like; here, though part 
of the gain is by bodily labour, and not by 
buying and ſelling, yet they are within the 
ſtatutes of bankrupt; for the our.) is only 1 in 


t) Cam. Dig. 521 
(5) 3 Mod. Rep. 55 or ſhip carpenters, * 4 
I. 
1 * Gocdinge. 13. 
(4) Read. Stat. Law. 186. 
(e) 3 Mod. Rep. 330. 6 Ws 
Y Com, Dig. 521. Read, Stat. Law. 186, Lord 
: A 1480. | ' 
NL Ft Stone. 120. 
; (>) Beawes's Lex. Mer, tediviy. 488. 
(i) Gorodinge, ts -- 
(4)_ 2 Black, Com. 476. Com. Dig. 521. 
(/) 2 Black. Com. 476. | 
(n) 3 Mod. 330. Hut. 46. 
( ) Their trade being now greatly altered, moſt of it 
9 in buying and ſelling. | 


Hes 


it 


it / mot it for ſale (a). 


melio ation of che com modity, and rendering 


rr 


rupt for delts centractad befere, but not for 
debts contracted (b) after. 


If one for a while deals in a trade, and af-- 


terwards quits it, but leaves his ſtock in the 
hands of another, and goes ſhare with the 


other, both in proſit and loſs, and after ſuch 
quitting becomes indebted, and conceals him- 
ſelf from his creditors, he is (c) bankrupt. 

A man who trades ſometimes in (4) Te- 


"land; and ſometimes in England, may (e) be 


bankrupt, but quere1t only beyond ſea. 
Where a. perſon: carries on a trade in one 
kingdom, belonging. to the crown of Great - 


| Britain, and comes over to another, a com- 


miſſion may be taken out by a creditor in the 
place where. he then happens to be, as he has 
traded to this kingdom, and contracted debrs 
here; ſo faid by, lord ——_— and his - 


100 By Holt. ch. juſt. Skin. 292- 
(% Comb. 463. Ventr. $4.12 Mod. 159. | Lord Ripe - 


287. This is —— by the court, according to Sid. 


411. pl. 7. U he court only ſeemed of that opinzen, ac- 
coding to Lev. Rep. = we . according 0 Palm, 


Keb. Rep. 
0 be 3 Kb: Rp Palm, 2 See Bur. Rep. 6. 8. 


( Lord Hardwioie ſaid, that the bankrupt laws were 


not adopted in Irelasd. . Rep. 82. pl. 31. but they, 
have face per Stat 11 & 12 C. 3. ch. 8. of the rib 
Acts. 

00 2 Vern, 1627 7. Raym. 375. 


B 6 lord- 


* 
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lordſhip obſerved: there were ſeveral (a) in- 
ſtances 15 this kind, where perſons belonging 
to the plantations abroad, and which- is their 


ſole place of reſidence, yet happening to be- 
n England, have had commiſſions of bankrupt | 


taken out againſt them here (4), 

Lord (c) Hardwicke rather inclined to think, 
that a cler in holy orders was liable to a com- 
miſſion. of bankrupt. 

Though a man be a public 4 3 as an 
exciſe : man, &c. yet, if he will trade, he makes 


| himſelf ſubject to the ſtatutes of bankrupt (e). 


If a perſon who is a trader, makes another 


executor who only (f) ad the Rock 


(a) Joby Afbley went from England in, 1720, and re- 


fided in Barbados till 1735 where he was a factor and a 


planter, and traded to Bngland, by ſending goods from 
his plantations, and receiving goods back again bought 
in England ; and he diſpoſed of goods ſent from Exg/and 
1n Barbadors, for merchants 1 in England as a factor, and 
being greatly indebted, 'cafne to Frgland in 1737, and 
committing an act of bankruptey, a commiſſion. iſſued, 


and upon a queſtion, whether he was within the ſtatutes 


of bankrupt, upon the authority of Bird and Sedgwicke. 
Salt. 110. pl. 5. (where a gentleman of the Temple going 

to L;/ben, turning factor, trading to England, and break - 

ing) was adjudged a bankrupt. By Hardwicke Chanc. 


. Mich, 1737 Beauess Lex. Mercat, rediviv. 488. 2d edit. 
_ (6) 44, Rep. 82. pl. 3 1 


(e) 44. Rep. 5 See the arguments of counſel, and | 


the chancellor's reaſons, in 44. Rep. 196. pl. 103. 
« (a4) As of the army, Aid. ye wh Wm the court, 
3 0 t/ den 4 3 Sc 
(e) Ati. Kep, 20 109. * 
CU?) 3 . 328 » * , ; 
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ol his teſtator, it will not make theexecutora 


repre- 

ſentative of a wine-cooper, and finds-it nett - 

{ary to huy Wines to refine the ſtock left bythe ,_ 

teſtator, it will not make him a trader (a). 


buſineſs of a linen-draper, in Saint Giles s in the 


ChaÞ; r. F,ading, 


'» 


trader, and liable to a commiſſion of bank- 
rupt ; and even if an executor- is the 


A feme covert in London, being a ſole trader 

according to the cuſtom, is liable ro a com- 

miſſion of bankrupt (þ),. ; 
Petition to ſuperſede a commiſſion of bank« 


rupt upon a ſuggeſtion of the party's being 


married woman at the time the commiſſion” 


iſſued, and the wife of the petitioner; lord 
chancellor Hardwicke (aid, that as the party was 
admitted to be the daughter of a freeman of 
London, and appeared plainly to be a ſeparate 
trader, by. the cuſtom of London, ſhe was 
clearly liable to bankruptcy, notwithſtanding 
her coverture. Petition diſmiſſed (c). 
Richard Fitægerald (d), huſband of Anne Fiia- 
gerald, having for ſome years carried on the 


Fields, in the county of Middleſex, ongagth March, 
1768, agreed upon a ſeparation, when articles 


were; accordingly. entered into for that pur- = 
nde #8AF- 24 ** 4 , 
| (4) By lord chancellor Herdwicks; dl. Rep. 102. pl. 


51. 1 & 3 
G,. Read; Stat. Laws 186. Cam. Dig. 521. 
2 Black."Com: 477- cites La N v. Philips. M:cb. 6. G. 
3 B. X. 3 Bur. . 776. * | | 
| (bh Rop- 208 5h: 220% | | 
(4) Ex parte Profen, Jan, 7, 1772. MSS. 
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end exkcuted by und between tHem and 
4 Hepton and Thomas Kinkwiun, appointed 
truſtees, whereby the ſaid Firzp9?3/d, in or- 
er to make provi hon for his wife ant children, 


* 


Ss 2001 in confideration"6f- GOD. chen by him 


W 


talen to his own wie out bf his eſtate and ef- 
fects, aſſigned unte the ſaicꝭ truſtees all his 
ock in trade, houſnoldgeeds, and all fums 
of money due to him, and then out- ſtanding 
on his books, together with the ſaid books, 
and the leaſe of his houſe; upon truſt for the 
ſaid Aune, as her own /eparate eftatt; to be dil. 
poſed of, as ſh&ſhould think fit, and to be 
by no means ſubject to the debts,” controul, 
or intermeddling, of her ſaid huſband, And 

it was thereby farther agreed, that the ſaid 
Anne ſhould have the liberty of trading with- 
out any interruption from her huſband, ſhe 
paying all the debts then owing by him in 
trade, and maintarhing their children at her 
on expenee, and ſaving him harmleſs from 
tte ſas, ad from all contracts and agree- 
ments to be thereafter entered into by her, 

either in the Way of trade or otherwiſe. 

The ſeparation took place, and the huſ- 
band received the 600 l. ta#his own uſe; and 
they ever after lived ſeparate and apart rom 
each othet, and ehe went to the Eat Indien. 
The ſaid Anne was left in poſſeſſion of effects 
to the amount of gol. to he employed, and 
which were employed, by der, in the ſaid trade. 
And by n and * Wy in the * 

| trade, 


4 * 


1 a 
Chap. 1. Trading. 11 
trade, ſhe got her living and maintainance for 
herſelf and children, continuing in ber buſband”s 
houſe, and there carrying on the buſineſs of a 
linen-draper, on ber ewn account, and in ber own 
name, as a ſole trader, near four years. | 

In December, 1771, a commiſſion of bank- 
rupt was taken out againſt her, when the 
commiſſioners refuſed to find her a bankrupt, 
becauſe ſhe was a feme covert, reſiding in the 
county of Middleſex, and not a feme ſole mer- 
chant trading in the city of London (a) ; but, 
upon petition. to the lord chancellor A. 
on 29 Jan. 1772, and upon diſcloſure of the 
above facts, (counſel being heard on both ſides) 
his lordſhip ordered (the commiſſioners forth- 
with to proceed to declare Mrs. Fitzgerald a 
bankrupt, and the meſſenger to take 
of her effects. And accordingly, on the 3d of 
Febrnary following, ſhe was declared a bank- 
rupt by the commiſſioners. 

A gentleman at the bar, who had a co 
and dealt in coals at Durbam, was held 
a trader as might be bankrupt (c). 

And an! iſhoners fa 
NR NN 
the muy: bankrupt, they were pergured in declaring her 


bankru 
(0) His lordſhip bad no more right, as a judge, to 
— e ſuch an order, than he had to order the commit 
oners /o eat and drink at the « * — 7 5 nor 
ovght the commiſſioners to have -_— 6 ſo extajudicial 
an order, otherwiſe than — ras remon , therero, 
that obedience was incompatible with their oarh of office. 
(c) Stra. 514. 8 Mod. 46, 47. 


| * Declaration of Bankraptey. Chap. 2. 


There ſeems no doubt, but that an attor- 
neyat law is within the above (a) caſe, and may 
be badhikrupt by buy ing and ſelling: merchan- 
dize in the way of trade, and though he is of 
no propet calling as a trader, yet he ſhall be 
conſidered as a dealer and chapman, in like 
manner as a gentleman, who draws a bill of 
exchange, is deemed (5) a merchant with re- 
ſpect to that particular bil. 

By a reſolution of the houſe of eommons, 
Veneris, 169 die Novembris, anno nono Georgii 
Regis, 17227, it was reſolved and en 
nem. con. 

« That no (2) co-partnet- in any trade or 
25 undertaking is intitled to the privilege of 
0 of this houſe, in reſpect of any matter re- 
de lating to ſuch partnerſhip.“ 

However merchants, bankers, brokers, fac- 
tors, ſcriveners, and traders, within the de- 
ſcription of the ſtatutes relating to bankruprs, 
having privilege of parliament, were not (till the 
year 1763) (d) compellable to pay their juſt debts, 
or to become. bankrupts, by reaſon of the freedom 
of their perſons from arreſts, upon civil proceſs, 
But now any creditor, of- lufficient (e) value, 

(a) Stra. 514. 8 Mod. 46, 47. 

(5) See Salk. 12. pl. 2. 2 Ven. 2958. 310. Show. Rep. 
T25. Carth. 82. Comb. 45. 152 153. 

(e) Lord Hardwicke declared the fame, 44. Rep, 200, 

(4) The declaration of parliament in the preamble to 
Stat. 4 Geo. 3. e. 33. 

(e) For the ſufficiency of which ſee · Debt of the pe- 
titioning creditor,” fol. | g 
© 


982 COUWBRLA \s tf * 
Chap. ot. 1 00 Traging· , * Tz 
of ſuch-merebants;:&c.- obſerving; the dirac- 
tions oft this (H act, may fue out a commallion 
of bankrapt; againſt any ſuch merchant, &c. 
and proceed thereon, in lie (5) manner as 
againſt othet bankrupts (9. 
Lord chancellor Harduucte inclined to think 
a pawnbfokee within the feveral ſtatutes con- 
cerning bankrupts, and eſpecially within the 
general words of the thirty-ninth clauſe of 
ſtatute of 5 Geo. 2. c. 30. for though pa- 
brokers-are not expreſsly named, yet the gene- 


(a). Stat. 4 Ges. 3. e. 333 

( Though while he continues a member (ſays lord 
Hardwicke) there are ſome particular powers of the com- 
miſſioners that cannot be exerciſed. Art, Rep. 201 
Stat. 4 Geo. 3. c. 33+ 8. 4. declares, that | 
act ſhall ſubject any perſon entiled to 2 
liament, to be arreſted or j i 
fuch privilege, except in made felony by the 
rupt acts. 

By this proviſion it ſhould be preſumed, that 
rupicy does not. vacate one's feat in parliament, and yet 
the fituation of a bankrupt ſeems incompatable with 
that of a member of parliament, it being neceſſary that 
the former ſhould be divefted of all eſtate, and the latter 
have an eſtate of a particular yearly value. 

King James the firſt, in his proclamation for a | 

ment, (as we have it from lord Bacen) out of his care for 
the common good, and without all prejudice to the free- 
dom of elections, admoniſked all bis loving ſubjeRs, that 
had votes in the election of knights, burgeſſes, and ciu- 
vens, that they be truly ſenſible not to diſvalue or diſpa- 
rage the beuſe with bankrupt: and neceſſitous perſons, who 
might deſire long parliaments only for proteftion, See lord 
Bacon's Works, 4to edit. 3d vol. 387, 388. 


(e) Stat. 4 Geo. 3. c. 33. S. 1. 


ral 


yo 
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ral word brokers-in the ſtatute is the genus, and 
all other kind of brokeridge, the ſpecies (a). 
Lord'Hardwicke () ſaid, a commiſſion of 
bankrupt formerly iſſued againſt a peer, an 
earl of Suffolk; for trading in wines, and though 
there might be ſome particular powers, that 
commiſſioners of bankrupts could not exer- 
Ciſe againſt a peer, yet, notwithſtanding this, 
he might be liable to a commiſſion of bank- 
rupt, if he would trade. | 
Ihe ſtatutes relating to bankropss have 
beg adjudged to extend to phyſicians, when 
they have been proved to have traded or mer- 
chandized, or to have bought and ſold goods, 
effects, and metchandizes; and accordingly 
on the 29th of October, 1726, a commiſſion of 
| bankruptcy vas taken out againſt doctor Joby 
Lane, aphyſician, in Briſtol, and he was found 
a bankrupt, on his being proved a dealer in 
0 per and lead. 
| hey alſo. extend to private gttifletien, 
though never bred up to trade, but have only 
Aaveſted their money in it, in order to make 
better intereſt thereof, notwithſtanding, they 
| have never. acted or appeared in the trade, or 
been known to any perſons trading with the 
perſon to whom they ſo lent the money, or 
been perſonally concerned in che yoſlog and 
ſelling any goods whatſoever. _ 
(a) 4h. Rep. 2c6. pl. 109. 
(5) Ath, Rep. 201. See Stone 130, Stat. 4 Oh. 3. 
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Perſons uſing the trade or proſeſſion of a 
ſcrivener, receiving other men's monies or 
eſtates into their truſt or cuſtody, ſhall be ad- 
judged (a) bankrupt. | 
The reaſon that ſcriveners, (who were more 
numerous than in latter () days) were includ- 
ed by the above ſtature of James 1. was for 
the relief of their creditors ; whom they have 
otherwiſe more opportunities of defrauding, 
than any other ſet of dealers; and they ate 
properly to be looked upon as traders, fince 
they make merchandize of money, in the ſame 
manner as other merchants do of and 
and other moveable (c) chatels. 
Lord chancellor Hardwicke, upon eonſider- 
ing the above clauſe, declared he was clearly 
of opinion a ſcrivoner was within the meaning 
thereof, and comprehended in the words, 
bankers, brokers, and factors, and the petitioner 
being one, ordered that the commiſſioners 
ſhould proceed (4) in the execution of the 
commiſſion. 
Though a ſcrivener does not keep an open 
ſhop, yet, as he receives money belonging to 
other people, and places it out on ſecurities, 


(a) Stat. 21 Jac, c. 19.S. 2. A fſcrivener was not 
within the ſtatutes of bankrupt, before this act of 21 
Jac. Rol. Abr. 59. pl. 6. 3 Mod. 159. 

(5) Ack. Rep. 218. pl. 119. 

(c) 2 Black, Com 475. 

(4) 4k, Rep. 142, 143+ 


which 
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which is the buſineſs of a ſcriyener, he may be 

(a) bankrupt. 

Though Actin merely in, (3) ſmuggling 
and running of goods is an offence, and con- 
trary to act of parliament, yer ſtill it is a 
trading within the meaning of the bankrupt 
acts, and ſuch trader is liable to a commiſ- 
ſion (c). 

Lord keeper (d) Wrigbt held, that having a 
ſhare in the ſtationer's company would make 
a man bankrupt. 

If the buyer of coals in the mine, ſells them 

together with other coals, he bought at mar- 

ket, he thereby becomes a trader within the ſta- 
tutes of bankrupt. By lord chan. (e) Cowper. 

A brickmaker may be bankrupt, becauſe 
the earth is manufactured, and turned into 
quite another thing before it is ſold. By 
lord chanc. (F) Camden. N 


The whole cqurt of king's bench 9 


the late Mr. Juſtice 7ates) entertained a doubt 
for ſome time, whether a ner 1 not a carcaſo) 


(a) Ath. Rep. 218. pl. 119. | 

(5) 4:4. Rep. 199. | | 

(c) What, ſhall it not? ſays lord Hardwick, Petaue 
A man has the hardineſs in a court of juſtice to ſay, I have 
been guilty of a breach of one law, and therefore releaſe 
me from the breach of another. At. Rep. 198. 19 

(2) But Holt ch. juſt. . the e ee 
Raym. 85 1, 85 2. 

(e) Will. Rep. C. B. 170. 

U 104 Rep. C. B. 172. 


ons 01 013 Jy 


* 
| butcher 


and. Io 3 2 
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Fo butcher was an object of the bankrupt-laws, 
in point of trading, but at laſt agreed, chat he 

8 was. "Hil. and Mich. Terms, 1767, 8 Geo: 3. 
by B. R. Dalby v. Smith, MSS. Rep. | 
A chandler and a ſhopkeeper deal and trade 
ſufficiently * to anſwer that requiſite of the 


bankrupt laws, upon the ſame principle a 
butcher does. EL 


2. What kind and degree of trading does not make 
a man an object of the bankrupt laws, 
Buying and ſelling in order to promote a 
buſineſs which does not make a trader, will 
not cauſe a man to be bankrupt (a) ; nor will 
buying and ſelling in general, unleſs the par- 
ty's principal means of living be gained there- 
by; and therefore a (5) farmer, though he 
buys beaſts, corn and hay, and afterwards 
ſells them, cannot be bankrupt; for his prin- 
A cipal means of living is by his labour, 
and not by his buying and felling ; nor 2 


s) (e) drover or (d) grazier (as ſuch); for though 
55 R 8 12 
. 0 ” o. 2. C. . 
uſe | 8 = 468.4 48. 7 . Raym. = — 
0 (c) Stat, 5 Ces. 2. c. 30. 8. 40. Before this ftatute a 
1 arover was Mithin the deſcription of a bankkrupt Dr. 


oe) Abr. 686. pl. 1. One who buys cattle at one fair, keeps 
* them three or four days, on his own ground, and then 
drives them to another fair to ſell, is a drover within the 
meaning of Stat. 5 Geo. 2. Mill; v. Hughes. Mich. 19 Gee, 
| 2. C. B. Tri. at Ni. Pri. 37. S. C. S. P. is totidem uur. 
2 (d) Stat. LL Geo. 2. c. 30. 8. 40. 
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they alſo buy and ſell beaſts, & c. in the courſe 


of huſbandry, yet trade is not their (a) prin- 


Cipal, but only a collateral object, their chief 
concern being only to manure and till the 
ground, and make the beſt advantage of its 
produce, and beſides, the ſubjecting them to 
the laws of bankruptcy, might be a means of 
defeating their landlords of the ſecurity which 
the law has given them above all others, for 
the payment of their reſerved rents; where- 
fore alſo, upon a ſimilar. reaſon, a receiver (5) 
of the king's taxes is not capable (as ſuch) of 
being bankrupt ; leſt the king ſhould be de- 
feated of thoſe extenſive remedies againſt his 
debtors, which are put into his hands by the 
prerogative (c). | 
Buying and ſelling under particular re- 
ſtraints, or for particular purpoſes, will not 
make a man a bankrupt; as if a commiſſioner 


of the navy uſes to buy victuals for the fleet, 


and diſpoſes of the ſurplus and refuſe, he is not 
thereby, made a trader within the ſtatutes (4). 

It muſt be a general trading, and of perſo- 
nal (e) things too, therefore if a man pur- 


(a) Read. on Stat. Law, 184,185. 


() Stat. 5 Geo. 2. c. 30. 8, 40. Lord chancellor 


King ſaid, that declaratory clauſes in temporary laws might 
be-perpetual, as that gragiers, farmers, &c. could not be 
bankzupts, as mentioned in Stat. Ges. 1. though the act 
be expired. 2 Ke 7. 2 Barnard. K B. 255, 

(4) Salk. 110. S tin, 292. Ventr. 250. 

(e) Mar. 37. a 5 

$217) | chaſes 


Cha 


chaſ 
ſtew; 
&c. 
ſuch 

A 
ſellit 


ES. * 2 


» * 1 ener 


ſes 
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chaſes and ſells lands, (a) or if he be a butler, 
ſteward to the king, to the Inns of Court, (5) 
&c. or. a farmer of the cuſtoms, exciſe, &c. 
ſuch cannot be bankrupt (a). 

A man who lives by buying only. and not 
ſelling cannot be bankrupt; or by — only 
(a). but it muſt be both by buying and felling; 
and alſo getting a livelihood by it; as by ex- 
ereiſing the calling of a (c) merchant, à gro- 
cer, or mercer, or, in one general word, a 
chapman, who is one that buys and and ſells 
any thing. Nor will one ſingle act of buy- 
ing and ſelling make a man à trader ; but it 
muſt be a repeated (4) practice, and proſit by 
it (e). 

A trader cannot be bankrupt for debts con- 


(a) Com Dig. 522. 

(b) Skip, 292. 

(c) See fol. 3. note (a). 

(4) So that it ſhould ſeem that a commiſſion which 
iſſued ſome few years ago, agaiaſt aclerk in the Exchogaer 
office was illegal; the caſe was this; the party being. 
conſiderably indebted, his friends adviſed him to be- 
come bankrupt, but were at a loſs how zo make him a 
trader ; at laſt; it was agreed that, as he was an Her- 
fordſhire man, he ſhould provide himſelf with a quantity 
of cyder, and ſell it to his friends and acquaintance; 
though this, and this only was the crading, yet the com- 
miſſioners were pleaſed to hold it a ſuſſicient trading fos 
the purpoſe of defrauding his creditors. Another: a 
gentleman had bought ſeveral books for his ampſement or 
improvement, and afterwards fold chem ; this was beld 
buying and ſelling for the ſame meritorious parpofe, 

(e) 2 Black. Com. 476. 

| tracted 


* 
51 
* 
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tracted after he has left off his trade, (a) though 
he afterwards' becomes a trader again (b) ; 

though after leaving off his trade, he ſells his 
old ſtock (c). But quere, for afterwards the 
court held ſuch a perion bankrupt ; and ſee 
the reaſon given for the reſolution in Yentr, 


166. 

No member of the bank d) England, of 
the Eaſt (e) India, or Engliſh (J) linen company; 
nor any perſon circulating (g) exchequer bills; 
nor any adventurer in the royal (Y) fiſhing- 
trade, or Guinea company; nor any mem- 


ber of the Londen (i) W r or Royal 


(a) 94. 411. 5. 7. 
(50 Leu. Rep. 17. 
e) Ventr. 29. 

WW) Stat. 7 & 8 I, 3. c. 31. 8 4 9 Vr. z. 3. e. 20. 8. 

Fug . 7 An. c. 7. 3 Geo. c. 8. 8. 43, &c. 
Paying and ſelling bank ſtock, or other government ſe- 
curities will not make a man a bankrupt, they not being 
goods, wares, or merchandizes within the intent of the 
ſtatute, by-which a profft may be fairly made. 2 Black, 
Com. 476. 

(e) Stat, 13 & 14 Car. 2. c. 24. 8. 3. Such trading 
did hring a man within the ſtatutes before this act. 
Good. 17. Dealing in Ea India ſtock will not make a 
man liable to bankruptcy. 2 Vl. Rep. 308. See Con. 
Rep. 355, 356. But if a trader put money into the EH 
India company and abſcond, he is a trader within this 
217 2 Keb. Rep. 487. pl. 30. | | 
) Stat. 4 Geo. 3. c. 37. S. 13. 

© See the ſeveral ſtatutes relating thereto, 

(5) Stat. 13 & 14. Car. 2. c. 24. S 3. 

(7) Stat. 6 Geo, c. 18. S. 10. 


Ex- 
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(a) Exchange, or (b) South Sea companies, or a 
fharer in the ſtationers (c) company, or in the 
plate (4) glaſs manufacture, ſhall be deemed 
bankrupt on account of his ſtock in the ſaid 
companies. 

A man makes a (e) bill of ſale of ſome land 
and perſonal eſtate to another, intruft, to pay his 
debts; the truſtee takes the whole into poſſeſ- 
fon, and diſpoſes thereof, this will nat make 
him a trader, and liable to a commiſſion of 
bankrupt z for there is no ſuch thing as an 
equitable (F) bankruptcy. | 

Lord chancellor Parker (g) ſaid it would 
leſſen the credit of the nation to make rut 
ſtock liable to bankruptcy. 

No handicraft (H) occupation (where no- 
thing is bought and ſold, and therefore an cx- 
tenſive credit for the ſtock in trade is not ne- 
ceſſary to be had) will make a man a regular 


(%) bankrupt, as that of a gardener, (H gold- 


(a) Stat, 6 Gro; c. 18: 8. 10. 
(6)9 An. e. 21. 3 Geo. c. 9 8 7. 5 Gere. c. 19. 6 
Geo. c. 4. 8 Geo c. 4. c. 21. 8. 12. 13 
(c) Hi, ch. juſt: inclined to this opinion 3 bar lord 
keeper Wright held that ſuch ſharer was dot within the 
benkrupt ſtatutes. 2 Lord Raym. 851, 852. 
4 Stat 13 Geo. 3. c. 38. but quere, and conſider the 
a * : 


(e) Wil. Rep. 314. 

(f) 2 Wil. Rep. 429. 

(2) 3 Wil. Rep. 187. note (A). 
(b) Cro, Car. 31. 

„2 Black. Com, 476. 


(4% Stone 120. 
E beater, 


* 
P - wa 
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heater, (a) gun-fouuder, huſlandman, (b) weaver, 
and the Nez who are = RO one and 
labour (c). n 0 
Though many tommiſſings: bow iſſued 
againſt dyers, yet they do not (d) ſeem liable 
to the bankrupt laws, for the very ſame rea- 
ſon that working carpenters, and working tay- 
lors are not, becauſe. they do. not get their 
living by buying and ſelling, but by their wort 
and labour beſtowed on the goods ſent them 
by their cuſtomers : in ſhort, for the ſame 
reaſon, no manufacturers can become bank- 
rupt. 58 5 bie A 
| * infant under the age of twenty- one 
years, though a trader, cannot be made a 
Hankrupt in reſpect to debts contracted dur- 
ing his infancy, though the act of bankruptcy 
pe committed after he was of age (e), for an 
infant can owe nothing but for neceſſaries; 
and the ſtatutes of bankruptcy create no new 
debts, but only give a ſpeedier and more ef. 
fectual remedy for recovering ſuch as were 
before due (). And no perſon can be made 
a, bankrupt tor debts which ke is not liable at 


{a) Becauſe be works for the ſervice of the army, and 
the work is delivered for the uſe of the king. Skin. 292 · 
And becauſe it is a particular undertaking. Show, Rep. 

1 

(b) Cr. Fac. 585. pl. 6. 08-4 

(c) Cr. Car. 31. | 

(4) See 3 Mod. 328. — 

(e) Bul. Ni. Pri. 38. S8. Pe 

(f) 2 Black, Com. 477+ 


law 


= 
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law to pay (a2). Lord chancellor Hardwicke 
ſaid, that notwithſtanding lord (5) Macclegfield 
held in the caſe of one (c) Whitlock, that an in- 
fant might be a bankrupt, yet it had been de- 
termined otherwiſe (4) ſince (e). 


(a) Lord Raym.. 44 3- 12 Mod. 243. 
(4) Lord chancellor Macclesfield doubted, whether be 
might not be a bankrupt; bat lord chancellor Lg was 
clear of opinion he could not. Sel, Cal. in Chanc. 46. 


To Sel. Caf. in Chanc. 46. L. C. J. Raymond aſked, 
whether there were not ſome other ingred:ents in this 
caſe of Whitl:ck, upon which the reſolution turned, but 
his lordſhip ſaid, he gave no opinion. Fusgib. 200. pl. 
12. | 
(4) We believe there is no Bec Caſe ſince. Whether 
an infant trader be bound for debts contracted in ſupport 
of his trade, ſo far as to be liable for them in an action 
during his infancy, ſeems a point rather unſettled ; and 
as the queſtion is of exceeding importance to a commer- 
cial nation, we preſume our ſetting forth the authorines 
on each ſide of the queſtion, may not be confidered as a 
total loſs of time, which are, that Parker, ch. juſt. Page, 
J. B. R. and Trevor, ch. juſt. C. B. are faid to have been 
of opinion, that where a perſon took upon himſelf to trade 
and ad as of age, he ovght to be preſumed of age, and no 
evidence of parifh regiſters ſhould be admitte ink it. 
12 Vin, Abr. 303. [P. b. 4.] Age, pl 3. The late Mr. 
baron Clarke, in an action before him, againft an in- 
fant, ſet up in a farm, and who had bought ſheep of 
plaintiff, in the way of farming, upon giving his nonoge 
1n evidence, directed the jury to find a verdict for plain- 
vi, (which we preſume they did in cbedience to his lord- 
ſhip's direction, for, as to this, the book is ſilent] and the 
baron ſaid, he thought the law ought not to put it in the 
power of mfants to impoſe upon the reſt of rhe world. 
Bel. Ni. Pri. 181. Lee, ch, juſt. B. R. would nor fuffer 
plaintiff to recover tobacco ſent defendant, an inlant, who 


CY An 


4 
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An iankec per cannot, as ( fuch; be a 
bankrupt ; for his gain or liveliiood does not 
ariſe from buying and felling jn the way of 
merchandize, but. greatly from the uſe of his 
rooms and fu'niture, his attendance, and the 
like; and though de may buy corn and vic- 
tuals to ſell again at a profit, yet that no more 
makes him trader, thao'a (g) ſchoolmiaſter or 


kept a ſhop i in the country ; his lordſhip relying on- the 
opinion of the court of 4:ng's bench, given in a ſimilar 


action, which was, „that an Abfant's buying for the 


maintenance of his trade, ſhould not bind him, ſor an in+ 
fant was not to be bound by his bargain for any thing, 
but for diet, apparel, or neceſſary learning. ” See Cro, 
Fac. 494. Or, we take leave to add, Lodging, Waſhing, 
and Phyfic. Ard lord Lee obſerved, that the Jaw would not 
ſuff.r an infant to trade, becauſe it might be his undo- 
ing. See 2 §&/ ra. 1083. Though the reader ſhould not 
think the opinions of a chief of each court, together with 

a puiſne judge's and baron's, ſufficient to affect lord 
chief juſtice Le-'s opinion; yet he will, I preſume, agree 
with me, that if a minor goes about town, pretending to 
be of age, and defrauds perſons by taking goods upon 
credit, and then prevents their recovering the value of 
them, by inſilling on his-nonage} he ONS: igdited, 
and puniſhed as a common es 101 

(e) 4 4. Rep. 146. pl. 86. ard och b. 

f) But where an inn-keeper is aan alſd, lies 
who buys and ſells .any thing, 2 Black Com. 476.) he 
may on that account be hing. 9 3 though not barely as 
an inn-keeper, and this has been Frequently: eek 7 Vin, 
Abr. 57. pl. 15. in nctes, - *' dun X(. 

) Some fes years ago a —— aud el a 


ſchoolm .ſter, and he wes declared bankrupt ;-the trading 


was buying boolts and ſelling them io his ſcholars; 3 as 
this commifſion was inſerted in the Gazette, that circum- 
ſtance alone, it ſeems, according to Davies, (the folio 
writer on the b.nkropt laws) is an inconteſtible proof of 
the legality of the commiſſion ; as the Gazette is a paper 


7 other 


mi ſi 
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other perſon ie, who keeps a boarding houſe, 
and makes conſiderable gains by buying and 
ſelling what he ſpends in the houſe, and ſuch 
an one is clearly not (a) within the (4)Statures. 

The whole, Court of. king's (e) bench held 
that a viddueilr, guatenus a victuallir, was not 
liable to the bankrupt laws; becauſe, frft; 
he was, within the reaſon of the law, touching 
innkeepers,, as to bankruptcy ; ſecondly, that it 
was too mean an employment to be an object 
of the bankrupt ſtatutes, and that, thirdly, 
the effects of ſuch a bankrupt would ſcarcely 
defray the expences of the commiſſion, bur 
that a. victualler who dealt wheleſale in rum, 
brandy, &. might become bankrupt ; and 
the court conſidered, anſwered, and refured 
the caſe of Meggot v. Mills, [reported in R. 
Raym. 286. & 12 Mod. 159.] The late lord 


publiſhed by authority, ſuch commiſſions are à diſgrace 
to it, as well as to the great ſeal; but we may be told 
that 157, and the other commiſſions noticed by us in 
note (4) of fol. 19. were, what are vulgarly friend- 
ly ones, and therefore as the parties moſt materially in- 
tereſled (the bankrupts) were ſatisfied, nay, gerbeg - 
licited the commiſſion, all is right ; but with due ſub- 
million, the credirors, and not the aste, are the 
parties moſt materially intereſted, and what is fill worſe, 
moſt materially ivjured by friendly commillions, for they 
are generally F audul:nt ones. 

(a) Lord Raym. 287. Carth. 151. 3 Mod. Rep. 330. 
Ventr. 210. Skin. 292. 

(6) 2 Black, Com. 475. 12 Mod. 159. Lord R. 
287. 3 Mod. Rep. 392. Stow Rep. 90. 269. 

(e) Eaft. Term, 7 Ges. 3. 1763. B. R. Sanderſon v. 
Rolli, M88. Rep. Bul. V. Pri. 39 S. = 

C 3 chan- 
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chancellor (a) Camden approved of the above 

determination, and fo did the late lord chief 

juſtice () Wilmot. . 
Notwithſtanding the ſanction of ſuch re- 


ſpectable authorities, we cannot adopt the 


doctrine; becauſe, frf, as the common ale- 
houſe-keeper does not get his livelihood prin- 
cipally from the uſe of his rooms, furniture, 
attendance, and the like, nor profeſſed!y keeps 
a boarding or lodging houſe, he does not ſeem 
to come within that /egal deſcription of an 
innkeeper, ſchoolmaſter, &c. eſſentially neceſ- 
fary to exempt them, and upon which parti- 
lar deſcription alone, they are exempted from 
the bankrupt laws. Secondly, becauſe the 
meanneſs of the trade does not at all affect, 
or apply to a caſe on thoſe laws, for they are 
ſatisfied, if the party gets his living by the 
trade he follows, be it ever ſo inconſiderable; 
and it is a common obſervation, that the 
dealers in the /oweſt commodities have the 
higheſt prices, and that retail cuſtom is much 
more profitable than wholeſale: the retail 
dealer is termed the tradeſman, the 4wholeſale 
dealer the warebouſeman; conſider the revenue 
on beer and ſpirituous liquors for exciſe and 
licence, conſider the profit of the /ap and bar, 
many victuallers in London drawing fix butts 
of beer a week, and clearing forty-fix ſhil- 
lings out of every butt, and as much every 


(a) Fill. Rep. C. B. 171. 
(5) See Wil, Rep. C. B. e &. 
F week 


any perſon, unleſs the debtor owes the pe- 
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week on the ſale of rum, brandy, &c. at 
leaſt; theſe profits equal, if not exceed, the 
annual income of many in the liberal 
ſions. Thirdly, becauſe the objection of ex- 
pence, is a general objection, and applicable 
to every creditor, who brings an action, and 
who ought to take care not to run himſelt to 
an improper expence, any more in ſuing out 
a commiſſion, than in bringing an action; and 
which he may eaſier avoid in the latter than 
the former caſe, becauſe the expence of a 
commiſſion can more certainly be calculated, 
than that of an action, in order to obtain ex- 
ecution. Beſides, as the legiſlature hath de- 
clared, that no commiſſion ſhall iſſue againſt 


titioning creditor 100 l. the trade that ſuch a 
perſon carries on, cannot be ſo very inconſi- 
derable, But to conclude with two 
ments; not hitherto mentioned, either of 
which ſeem deciſive in favour of our opinion 
which are, firft, that as the principal object 
of the bankrupt laws is to over-reach all fres- 
dulznt tranſactions, and to give every creditor 
a proportionable part of the debtor's effects, 
this legal aſſiſtance is chiefly wanted in the 
caſe of the creditors of a vichualler; for he is 
commonly ſet up by a brewer, who gives him 
an unlimited, delufive, and falſe credit, by 
obliging him, before he ſuffers him to take 
poſſeſſion, or ſends him any liquor, to exe- 
cute a bond and judgment for what. ſum he 


E 4. pleaſes, 
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pleaſes, without anyg ſtay of execution; 
and when the alehouſe keeper is ſo far in- 
debted that his effects juſt cover the brewer's 
demand, his execution ſweeps them all away, 

Again, Is a victualler or common alehouſe- 
keeper ſo far conſidered in the eye of the law, 
a tradeſman, that he can maintain an action 
for calling him barkrupt ? Thoſe who con- 
tend, that his being able to maintain ſuch 
action, does not at all conclude his being 
liable to become bankrupt, are referred to 
fol 4. of this book; and thoſe who are in- 
clined to think, that the reputation of ſuch a 
dealer is not protected by the law, are referred 
to any neos. paper lawyer. | 

According to the above determination of 
Sander ſon v. Rolls, a coffeeman, or coffeehoule- 
keeper, cannot be bankrupt for the very en. 
lame reaſons given in that caſe. 


A buyer or farmer of alum works cannot. 


be bankrupt, held per lord (a) Mansfield. 

A buyer of coals in the mine, by working 

the mines and ſelling the coals, is not a trader 

within the ſtatutes of bankrupt, held per lord 

(+) Cowper. S. P. by lord Camden. = 
Having part in a ſhip will not make the 

party a trader, unleſs he Ms: (e) it; nor 


(( Milſ. Rep. C. B. 170. 172. 
(e) #74. Rep C. B. 170. 
(e) Com. Rep. 356. 


when 


of 


Chap. I. Trading. 29 
when he freights it, if he does not get 1o 
much as is due upon the bottom for (a) re- 
pairs; nor will having a ſhare in a barge, or 
{tage coach, which ate let to hire (6); nor 
will having ſome ſtock in a ſhip make the 
party a merchant, becauſe it is frequent for 
rſons to adventure ſome particular things in 
ſuch a ſhip for ſuch a voyage, and by the ſta- 
tutes of bankrupt, profeſſed merchants are 
only meant, who are in conſtant (c) trading. 
Sutlers (4) to armies are not hable ro the 
bankrupt laws, neither does the having a 
joint ſtock without ſome proof of the diſpoſal 
of it (e), make a man ſubject to thoſe laws. 
Mere (F) working taylors are not within 
the ſtatutes of bankrupts, becauſe they do 
not get their living by buying and ſelling, 
but by making garments for their cuſtomers, 
who ſend them the materials they work upon. 
Nor are mere working (g) carpenters, bein 
only labourers, 


„„ 


(a) Sid. 411. pl. 7. Ventr. 29. 

(5) T. Raym. 287. 

(e) Salk. 109, 110. Shin. 276. pl. 1. Id. 291. pl. 2. 
Comb. 181. 

(4) 3 Keb. Rep. 451. pl. 16. 

(e) 2 Keb. Rep. 487. pl. 30. 

(f) Read. Stat. Law. 185. 

(Cg) By Powell Juſt, Comb. 74+ 
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2. Acts of Bankruptcy. 
Having (a) thus conſidered who may, and 


who may not, be made a bankrupt, we are 
to enquire, ſecondly, by what acts a man 


may become à bankrupt. A bankrupt is 


a trader, who fecretes himſelf, or does cer- 


& tain other acts, tending to defraud his cre- 
g 


«* ditors,” We have hitherto beene mployed 
in explaining the former part of this deſcrip- 
tion, a trader :” let us now attend to the 
latter, „who ſecretes himſelf, or does certain 


other acts, tending to defraud his credi- 


4 tors.” And in general, whenever ſuch a 
trader, as is before deſcribed, hath endea- 
voured to avoid his creditors, or evade their 


- juſt demands, this hath been declared by the 


legiſlature to be an act of bankruptcy, upon. 
which a commiſſion -may be ſued our. For 
in this extrajudicial method of proceeding,. 


which 1s allowed merely for the benefit of 


commerce, the law is extremely watchful' to 
detect a man, whoſe circumſtances are de- 
clining, in the firſt inſtance, or at leaſt as early 
as poſſible :. that the creditors may receive as 
large a. proportion of their debts, as may be; 
and that a man may not go on wantonly waſt- 
ing his ſubſtance, and then claim the bene- 


fit of the ſtatutes, when he has nothing left 
to diſtribute. 


Black, Com. 477 
(«) om. 47 7 Vader 
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Under this head we purpoſe conſidering 


1. What are not as of bankruptcy. 
2. What are. 

3. Evidence of thens. 

4. M hat are repealed ; and 


1. What. are not afts of bantruptcy. 

According to lord Bacon's method, we will 
firſt take the negative fide of the queſtion, 
and conſider what are nt acts of bankruptcy. 

The ſeveral acts of bankruptcy, expreſsly 
defined by the ſtatutes (2) relating to this 
title, being ſo numerous, and the whole law 
of bankrupts being an innovation on the 
common law, our courts of juſtice have been 
tender of extending or multiplying acts of 
bankruptcy by any conſtruction or implica- 
tion (b); and therefore L. C. J. Halt held, 
that a trader, upon hearing that a writ of 
fi. fa. was iſſued againſt him, to the intent to 
preſerve his goods from being levied in exe- 
cution, his clandeſtinely conveying them out 
of his houſe, and concealing them privately, 
was no act of bankruptcy (c); for the ſta- 
tutes mention only fraudulent gifts to third 
perſons, and procuring them to be ſeized by 


| (a) Theſe ſtatutes do aſcertain what acts make a man 
bankrupt, and there can be no ſuch thing as an - 
able bankruptcy, it muſt be a Aal one. 80 ſaid by Sir 
7e/ep> Jekyll, maſter of the Rolls, 2 Mal. Rep, 429. 
(% Black. Com. 479. 
(c) Lord Raym. 725. 
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ſham proceſs, in order to defraud creditors ; 
but this, though a palpable fraud, yet falling 
within neither of thoſe caſes, cannot be ad- 
judged an att of bankruptcy (a). 

So allo it has been determined expref*sly, 


that a banker's ſtopping or refuſing payment 


is no act of bankruptcy (4); for it is not 
within the deſcription of any of the ſtatutes, 
and there may be good reaſons ſor his ſo do- 
ing, as, ſuſpicion of forgery, and the like; 


and if, in conſequence of ſuch refuſal, he 


is arreſted, and puts in bail, ſtill it is no act 
of bankruptcy (c). 

A man's giving money for notice when 2 
writ ſhall come to the ſheriff's office againſt 
him, is no proof of an act of bankruptcy, for 
he may do it to prevent his credit being (a) 
blown. 


2. What are ats of bankruptcy. 


In order to learn what the particular acts 
of bankruptcy are, which render a man 
bankrupt, we muſt conſult the. ſeveral ſta- 
tutes, and the reſolutions formed by the courts 
of juſtice thereon 3 among them appear the 
following ores : 


(a). 2 Black. Con. 279. + 

( eſeley's Rep. 3. 7 Vin. Abr. 61. pl. 12. in marg, 
Sel. Caf. in Chanc. 42, 43. Polman v. Hoſkins in the 
Lords 21 Feb. 1726. MSS. Journ. : 

(c) 7 Mod. 139. | 

(a 80 ſaid by Forteſcus Juſt. at Hereford A ſſizes, 4 Geo, 
2. . at Ni. Pri. 38. 8. . Yo P, in tetidem verbis. 


1. Depari- 


Cb 


WIN 


i- 
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1. Departing the realm. 

2. Wuhdrauing out of the king's dominions, 
to any foreign parts, to ile intent 
therely to remain, in defraud of cre- 
ditors, and not returning within three 

months after proclamalicn. 
3. Beginning 10 keep houſe. 
Abſenting. 
5. Taking ſanuary. 
6, Willingly or fraudulintiy procuring bim- 
H to be arreſted. 

7. Suffering bimſelf to be out!uwwed, 

8. Tielding bimſelf to a priſon. 

9. Departing from his dwelling-bou/e. 

10. Willingly or fraudulently procuring bis 
goods, money, or chattels to be attach- 
ed or ſequeſtered. 

11. Making any fraudulent grant or convey- 
ance of bis lands or chatte!s. 

12. Obtaining any proteflion (otherwiſe than 
being lawfully protected by parhament. ) 

13. Preferring unto his majeſly, or unto any 
of the king's courts, any petition or 
bill againſt bis cred tors, er any of 
them, thereby defiring or endeavonr- 
ing to compel them to accept leſs than 
their juſt and principal debts, or 10 
procure time or longer [more] days 
of payment, than was given at the 

lime of their original contratis. 

14. Being arreſted ſor debt, after bis arreſt, 

lying in priſon [wo months upon that, 
or 


———— Os LO ů˙ — 
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or any other wr gy or detention for 
debt. | 

15. Being arreſted for one ae . or 
more, of juſt debt, after ſuch arreſt, 


eſcaping cut of priſon. 
16. Paying to the pelitioning creditor, or de- 


livering to him goods or ſecurity for 

bis debt, whereby he" ſhall privately 

baue more in the pound, than the 
other creditors, _ 

37. Neglecting to make ſatisfaSion for any juſt. 
debt 10 the amount of one Fundred. 
Pounds, within tuo months after ſer- 
vice of legal proceſs; fer. ſuch debt, 

upon any trader having n 77 
Parliament. 


The reader is defired to obſerve (to avoid 


repetitions) that theſe ſeveral. acts of bank. 


ruptcy muſt be committed with an intent, or 
whereby creditors (a) are or may be defraud- 
ed, or defeated of, or delayed: from, the re- 
eovery of their juſt debts (4). And alſo that 


oe muſt be committed ſubſequent both to 


(a) Cited (as fo determined) by Sir John Strange (late 
Maſter of the Rolls) in Degel v. Ware Hil. 12 Geo. 2. 
Tri. at Ni. Pri 37. 8. C. S. P. in tot idem verbis. 

(5) Stat. 13 E. c. 7. S. 1. 1 fac: c. 15. 8. 2. Palm. 
325. Keb. Rep. 11. pl. 26. Cal. Temp. Heli. gs. pl. 5. 
Sa K. 110. pl. 6. Ark, Rep. me ib. 201. pl. 104. Bur, 


Rep. 439. 472. 
the 
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the trading and the petitioning (a) creditor's 
debt, and within (5) fix years next before the 
iſſuing of the commiſſion; and to obſerve 
further, that it is a point not yet (c) ſettled. 
whether committing acts of bankruptcy be- 
yond ſea, be within the reach of the ſta- 


tutes. 
1. Departing the realm (4). 


By this a man withdraws himſclf from the 
juriſdiction and coerfion of the law, with in- 
tent to defraud his creditors (e). 


(a) 2 Stra. 744. Caf temp. Talb. 243, 244. Sel. Caf. 
of Evid. 147. See Wil. Rep. 783. pl. 229. 

(5) Moſeley 37. Lord Tallet ſeemed of opinion, that 
an act of bankruptcy - committed four years before the 
commiſſion iſſued, was o flale, but on appeal, the Lords, 
with the concurrence of all the Judges, reverſed his decree + 
ſounded on at opinion. Cal temp. Talb. 24%, 244. 
By Stat. 21 Fac. e 1g. S. 14. no Lond fide purchaſer ſhall 
be impeached by virtue of the bankrupt ftatures, unleſs 
the commiſſion be ſued forth within f ve years after the 

arty becomes bankrupt. If therefore a commiſſion of 
223 could not iſſue in any caſe whatſoever, be- 
yond that time, this declaration of the legiſlature ſeems 
nuzatory, for who could be affected by an act, which 
could never exiſt ? But it muſt be . fox years, be- 
caule the petitioning creditor's debt, whereon the com- 


| miſſion is founded, muſt have accrucd within rbar time. 


Moſeliy 37. and the act of bankruptcy (as obſerved above) 
muſt be ſubſequent, in point of time, to the peutioniag 
crecitor's debt. 

(r) 2. Kern. 162. 

(4) Stat. 13 EJ. c. 7. 8. 1. 1 Jas. c. 1. S. 2. 

&) 2 Biack, Com. 478. 


A. mer- 
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A merchant departs the realm to merchan- 
dize, and becomes indebted, and to avoid 
arreſts, defers his return; this doth tantamount; 
to a departing of the realm (a). 

If a merchant departs the realm with the 
conſent of his credicors, he does-not thereby 
commit an act of bankruptcy. 

A capias de excommunicato capiendo is award. 
ed againſt one, who, for fear of arreſt, de- 
parts the realm, he is no bankrupt (5). 

The ſame for departing the realm for fear 
of an attachment in chancery (6), 
la the caſe of one Mocdier, a mercer on 
Luagate-Hill, againſt whom. his going beyond 
ſea being given in evidence, it was inſiſted, 
that ſhewing quo animo it was done, (viz. on 
account of having killed his wife) it could 
not be conſtrued an act of bankruptcy; but 
it appearing that his creditors were thereby 
in fact prevented from recovering their debts, 
chief juſtice Reeves held it was, but if that 
fact had not come out, it would have been 
otherwiſe (c). 


2. Vit hdrawing cut of the king's dominions, to 
any foreign parts,” to the intent thereby ts 
remain, in defraud of creditors, and not 


(a) Read. Stat. Law. 186. 
(5) Com. Dig. 523. 3 
(c) Cited by Sir Jobn Strange, late Maſter of the Rolls, 


in Degols v. Ward. Hil. 12 Geo, 2. B. R. Bur. Rep. 471. 


484. Ti at Ni. Pri. 37» 8. Uo & 3z P, in lot idem verbis. 
return. 


Cha 
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returning within three months after procia- 
nalua (ag. . 

This clauſe-ſeems to have provided againſt 

a conſequence, not within the /ecter of any of 

the ſublequent ſtatutes; for thoſe. ſtatures 

only make it an act of bankruptcy, to de- 
part the realm, with intent to defraud credi- 

tors; but if an inſolvent trader mould go a- 

broad without ſuch fraudulent intent, and 

with the knowledge and conſent of his cre- 
ditors, and ſhould afterwards remain there, 
and become opulent, and pay no regard to 
his creditors, in ſuch caſe it might be doubt- 
ed, whether he was bankrupt, . within the de- 
ſcription - of thoſe acts, but the clavſe laſt 
mentioned ſeems to have provided a remedy 
againſt ſuch,, as having withdrawn themſelves 
out of the realm, remain there with intent 
to defraud their creditars, and in that re- 
ſpect is more full than the ſubſequent ſta- 
tutes (6). 


3. Beginning to keep bouſe (c). 
Keeping in his own (d) houſe, privately, 
fo as not to be ſeen or ſpoken with by his 


(a) Stat 24 & 35, Hen. 8. c. 4. S. 5. | 
_ (6) Ref. Pref, to Stat. XV. but ſee Wil. Rep. 429. 
Aid. Rep. 77. 

(e) Stat. 13 El. c. 7. S. 1. 1 Fac. c. 1g. 8. 2. 

(4) Or having no houſe of his e, keeping in an» 
ther man's houſe, or in an upper chamber. S/one 124 
Keeping on ſhip- board, is keeping bouſe, Ston- 123. 80 


cited» 
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creditors, except for juſt and neceſſary cauſe, 


is likewiſe conſtrued to be an intention to 
defraud his creditors, by avoiding the 05 
of the law (a). 

If a tradeſman coriceals himſelf, or ab- 
ſcon ls within his houſe, with deſign to de- 
lay or detraud his creditors, it makes him 
bankrupt (5), though the concealment be 
only for a little time. 

Keeping houſe to avoid an attachment, 
for not delivery of goods, no debt being due, is 
not an act of bankruptcy (c); but otherwiſe, 
for fear of an attachment in chancery ( 

If a man denies (e) himſelf, when he knows 
that a creditor comes for his debt, he will be 


| bankrupt (J). 


is a miller's keeping i in his mill, or a churchwarden i in 
the church, Com. Dig. 523. 


(a) 2 Black, Com. 478. 

(4) Palm, 325. 2 Show. Rep. 523. 

(c) Ati. Rep. 196, pl. 102. 

(4) Att. Rep. 240. pl. 131. 

(e) Lord chancellor Talbat ſaid, Fo a debtor's deny- 
ing himſelf to a creditor by note payable at a future day 
was not an act of bankruptcy ;* it muſt be a keeping 
houſe, &c. in order to defeat or delay creditors of their 
debts, which could not be in the preſent caſe, becauſe 
the creditor had then no debt due to demand. 7 Yin. Abr. 
61. pl. 14. And lord chancellor Hard wicle declared, that 
a perſon's denying himſelf to a” ereditor who called at 
11 o'clock at night, was no act of bankruptcy : for it 
could not be ſaid to be done with an intent 1e defraud his 
ereditors, which is the ingredient the acts of parliament 
require to make a man bankrupt. Ak, Rep, 201. pl. 104. 


(f) Com, Dig. 523. 
The 
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The denial of the party muſt be with an 
intent to delay (a) credrors, therefore, being 
denied when (+5) ſick in bed, or engaged in 
company, would be no act of bankruptcy (c); 
and L. C. J. Le held the ſame, where the 
denial was by (d) agreement, in order (e) to 
take out a commiſſion (/). 

If a trader, upon notice of proceſs iſſued 
forth againſt him, keeps his houſe to ſecure 
himſelf from arreſt, and after goeth forth a- 
gain, and then, upon like notice, keeps his 
houſe, and then again goeth forth ; this bring- 


(a) It muſt be proved that the perſon to whom the 
party was denied was a creditor, for which purpoſe it is 
neceſſary to name him, by Lee Ch. Juſt. at Guildhall, 
2 * v. Nightingale. Eaff. 13 Geo. 2. B. R. Tri. at 

i. Pri. 38. 8. C. S. P. in /otidem verbis. Being denied 
to one who came on behalf of a creditor, is not ſufficient 
By Camden Ch. Juſt. C. B. on a trial at Norwich af- 
fizes, in an action of Trover, brought by the agnees of 
a bankrupt. 

(b) If a trader orders himſelf to be denied, circum- 
ſtances may ſhew that he did not do it to avoid payment, 
by on account of ſickneſs or particular buſineis. Ber. 

ep. 484. ä 

Ce Tri. at Ni. Pri. 38. S. P. in totidem verbis. 

(4) But the late Mr. juſtice Fofter held it a ſufficient 
proof of an act of bankruptcy ; the fat proved was, 
that the party, in conſequence of an agreement made at a 
meeting of the creditors two hours before, (at which he 
and the plaintiff were both preſent) was denied to the 
plaintiff's clerk who was ſent to demand money. At 
Guildhall. Bromley v. Mund:e. 2 June 1756. B. R. Tri. 
at Ni. Pri. 38. S. C. S. P. in /otidem ver ig. 

(e) Field v. Bellamy. H lary 15 Ges. 2. B. R. 

(/) Tri. at M. Pri. 38. S. P. in tetidem verbis. 
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eth him not within the ſtatutes of bankrupt, 
becauſe he uſes to go at large, and his po. 
licy will not always prevent the ſerving ot 
proceſs on him, for he may be met withal 
unwittingly one time or other (a). 
The queſtion in the court of Common Pleas 
was, whether a perſon, who had been arreſted, 
and whoſec word the ſheriff's officer had taken 
to put in bail, kept at home, and declared he did 
fo keep at home, to avoid the conſequence of 
the former arreſt, had by this conduct com. 
mitted an act of bankruptcy or not? The (5) 
court was of opinion that he had; the intent 
(ſaid the court) to defraud his creditors would 
not have been ſufficient to make this man a 
bankrupt without doing the act, i. e. keeping 
at home, but he kept houſe, and declared 
with what intent; the intent need not be put 
in execution, the queſtion is quo animn he 
kept houſe, he himſelf did the overt act, and 
declared his intent. - | 

If a man commits a plain (c) act of bank- 
ruptcy, as keeping houſe, &c. though he 
after goes abroad, and is a great dealer, yet 


(a) Cr. Elix. 12. pl. 6. guere tamen, for is not this de · 

laying the creditor ? And ſee fol; 34, 35. 
(6) Barnes 160, TLRs 11 

(c If after a plain act of bankruptcy committed, he 
pays off, or compounds with all his creditors, he is be- 
come a new man. Tri. at Ni. Pri, 38. S. P. in otiden 
ny Salt. 110. pl. 6. Cafe temp. Holt Ch, Juſt. 95. 
PI. Fo ; 


that 


Thap. 1. 
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that will not (2) purge the firſt (5) a of 


bankruptcy'(c). See 9. Departing from bis 


« dwelling howſe.” fol. 44. 


4+ Abſenting (d). 

If a man abſents himſelf for felony, it is 
an act of bankruptcy, if his credicors, are 
thereby delayed of their juſt debts, other- 
wile not (e,. 8 

Abſenting for fear of being arreſted by a 
cap. de excom. cap. will not make a man bank- 
rupt (); but Sd 

Abſenting for fear of being arreſted by 
an attachment out of chancery for non-pay- 
ment 1 (z) money decreed, makes him bank- 
pt (M N gs 201 x 

if a man has -no_ conſtant dwelling, if he 


(a). Ng act of bankruptcy'can be purged but by cb- 
taining a certificate. So ſaid by counſel. Bur. R 
474. 2 Black. Com. 485, 486. So ſaid by lord 74/6, 
Caf. temp. Talb, 244. 2 Kel. 239. pl. 191. 

(b) But'if. the % ad was not plain but doubtful, 
then going abroad and trading will be an evidence to 
explain the intent of the % ad, for if it was not 
to * creditors, and to keep out of the way, it will 
not be within the ſtatutes. Salk. 110. pl. 6. Caf. temp. 
Hel: C. J. gr. pb 5 8 | 

{c) Salk. 110. pt. 6. Caſ. ef Hil C. J. g5. pl. 5. 

{d) Stat. 13 EI c. 7. S. I. 1 Jac c. 15. 8. 2. 

{e ) See 1. Departini ibe realm.“ ſol. 35. 

(/) Com. Dig. 523. | 

(g) But it 5&4 if it were for not making a con- 
veyance. Billingb. 92 pl. 13, | 

(6) Com. Dig. 523. 


abſents 
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abſents himſelf from his uſual abode, he ſhall 
be adjudged bankrupt (a). 

A merchant indebted departs the realm 
to merchandize, and having loſs by tempeſt 
returns no more, this is not a depatting, but 
an abſenting himſelf (5). For more of ab. 
fenting lee e Beginning to keep houſe.” 
W 


1 raking ſan#uary (c). 


Taking ſanctuary is, when a perſon takes 
refuge in any place, in which the law can- 
not be ſo readily executed upon him, and to 
delay the payment of his debts to his credi- 
tors, viz. within the verge of the court, or 
in any other particular place of refuge: but 
it ſeems that where a perſon hath lived and 
reſided within the verge of the court many 
years together, that ſuch reſidence cannot be 
deemed an act of bankruptcy, notwithſtand- 
ing a perſan ſo reſident has been declared 
bankrupt, and the commiſſion has even ap- 
peared ih the Gazette, 


6. Willingly or fraudulently procuring himſelf to 
be arreſted (c). 


Suffering bimfelf to be arreſted, without 
Juſt and Jawful cauſe, is likewiſe deemed an 


a,) Com. Dig. 523. 
(6) Stone 123, 124. 
te) Stat. — 7+ S. 1. 1 Jar. 1 2. 


attempt 


mpt 
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attempt to defraud. his creditors (@) ; and 
therefore, if he becomes a priſoner in the 
Fleet or Marſbalſea, he will be bankrupt (6). 
Or if, he cauſes a voluntary, or feigned () 
action to be commenced againſt him (4). 
So, where the party procures himſelf to be 
arreſted upon a ſham debt, that by the ſta- 
tute of Elizabeth, is immediately an act of 
bankrupt (e). 


7. Suffering bimſelf to be outlawed (F). 


But an outlawry in Ireland does not make 
one bankrupt (g), nor an outlawry here, un- 
teſs it be with intent to defraud creditors, as 
it ſcemeth (), or, if it be reverſed before the 
commiſſion iſſues; or for default of procla- 
mations after the commiſſion (i). 


| (a) 2 Black. Com. 478. 

(b) Com. Dig. 523. 

{c) As at the ſait of a friendly plaintiff, in order to 
be turned over from one priſon to another; for this be- 
ing mere form, the bail never juſtify ; per lord Mansfield; 
Zur. Rep. 439. 

(4) Com. Dig. 623 . 
(e) 7 Fin. Abr. 62. | 

Cf) Stat. 13 Bl. c. 7. S. 1. 1 Fac. c. 15. S. 2. 

(g) Com. Dig. 5 24. but in the county palatine of Dur- 
bam it does. Stone 124. Billingh. 94, 95. Good. 23. 

q 0 _ Rep. 13. Keb. Rep. 11. pl. 25. 2 Cid. 69. 
14. 176. 


8. Tiela- 


— 
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9. 2 elding himſelf to priſon (a). 


This is to be intended a voluntary yield. 
ing, and not when a man is impriſoned for 
non · pay ment of a ſine, or any refractory car. 
riage; for although the act which cauſeth the 
i mpriſonment be voluntary, yet the impriſon- 
ment itſelf is involuntary (4). 

B. was arreſted for cn zen pounds, 
and though he had money ſufficient to pay 
the debt, yet choſe rather 10 go to priſon, in 
order, as he declared, to force his creditors 
to come to a compoſition; and by lord chan- 
cellor Talbot this is an act of bankruptcy, 
within 1 Fac. though without ſuch intent 
yielding himſelf to priſon was no act of bank- 
ruptcy, unleſs he lay there two months (c). 


g. Departing from bis dwelling houſe (d). 


Lord (e) Mansfield faid, if a trader leaves 
his houſe, circumſtances may ſhew it was not 
to abſcond. | 

This was an action againſt the defendant 
for a falſe return to two eri facias's, and on 
evidence the caſe appeared to be thus, viz. 
the plaintiff ſent into E a writ on meſne 
procels, and a fieri facias againſt one Wars, 


; (a) Stat; 13 El. 0. q S. 1. 1 Tac. e. 15: 8. 2. 
(6b) Billingh. 95. Good. 25. : 5 
(c) 7 Vin. Abr. 61, 62. 5 

(4) Stat. 13 EI. c. 7. S. 1. 1 Fac. c. 15. S. 2. 


(*) Bur, Rep. 484. 
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and both writs were delivered tb the ſheriff, 
and Ward was arreſted by virtue of the wrir, 
about two hours before the ſheriff took his 
goods in execution by means of the eri fa- 
cias; ſoon after that arreſt, and betore his 
oods were taken in execution, he was car- 
ried to Colcheſter. to the: officer's houſe, and 
deſired the officers. that they would not let 
any one know that he was there; and on be- 
ing told the next day, which was Sunday, 
that Finch, one of his creditors, aſked after 
him, he prayed, for God's ſake, don't let 
him know that I am at your houſe; and upon 
Fincb's coming the next day to enquire after 
him, he then deſired of the officers, that Finch 
might be permitred to ſee. him, In about a 
week after, the ſecond fieri facias was ex- 
ecuted on his goods; but the ſheriff, ſuppoſ- 
ing that he became bankrupt from his firſt 
arreſt on the meſne procels, delivered the ef- 
fects to the aſſignees of the commiſſion of 
bankruptcy taken out againſt Ward, and re- 
turned nulla bona to both the writs of fieri 
facias. Upon hearing the evidence, Eyre, 
chief juſtice of the Common Pleas, ordered the 
act of king James 1. c. 15 ſect. 2. which de- 
ſcribes a bankrupt, to be read, and then ſaid, 
that between the time of executing the two 
writs of Feri factas, he had been guilty of an 
act of bankruptcy, for that he had withdrawn 
himſelf from the place of his habitation, and 
had abſented; but — Darnell ſaying, 
| = that 
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that that muſt be done with a deſign to de- 
fraud his creditors, the chief juſtice told him 
his very abſenting himſelf was ſufficient evi- 
dence of the fraud deſigned, Then ſerjeant 


Eyre ſaid, it muſt be a voluntary abſenting. 


of himfelf, and not by means of an arreſt, 
and the chief juſtice ſaid ſo it was here, for 
that it appeared on evidence, (as indeed it 
did) that on the Monday after the arreſt, he 
was diſcharged out of cuſtody on the writ of 
meſne proceſs; and from that time he ſe- 
cretly withdrew. Therefore, the chief juſtice 
told the jury, that as here appeared not to 
be any act of bankruptcy committed by 
Ward till after the time of the firſt execution, 
upon that return they muſt find for the plain- 
tiff, and that ſince he had between-the time 
of the two executions ſo behaved himſelf, as 
to make himſelf a bankrupt, by which the 
intereſt in his goods was veſted in the al- 
ſignees; they ought on the laſt return to find 
for the defendant, which they did (a) ac- 
cordingly. 

On 28 November, Hall rode out of town, 
and returned in the evening, before which a 
bailiff had been at his ſhop to arreſt him: 
the next morning he ſent for the bailiff, and 
told him he went out in order to get the term 
— the plaintiff, and now the return of the 


(a) Philigs & Peck v. ſheriff of Eſex, at the ſittings in 
e. P. in 1 London, after . befors Eyre ch. juſt, 


"© writ 


Chap. 1. Ads of Bankruptcy. 47 
writ was out, if they would rake out a new 
writ he would give bail, which was done ac- 
cordingly. And this was held to be an act 
of bankruptcy within 1 Jac. 1. c. 15. ſect. 2. 
which ſpeaks of * departing from bis bouſe 
« with intent, and whereby bis creditors may be 
« defeated or delayed from recovering their juſt 
« (a) debts.” # 
Lord chief juſtice Milles was of opinion, 
that a perſon's abſconding to avoid an attach- 
ment upon an award for non-delivery of goods 
purſuant to the award, was not an act of bank- 
ruptcy, becauſe it was not within the words 
of the ſtatute of 1 Jac. c. 15.1. 2. which makes 
it an act of bankruptcy in a perſon to depart 
from his dwelling-houſe, in order to avoid 
the payment of a juſt and true debt only, and 
rot the delivery of goods, for that is a daty only 
and lord chancellor (2) Hardwicke declared, 
that he thought the determination of lord 
chief juſtice Willes a very right one, and that 
he was very well warranted by the words of 
the ſtatute, in the diſtinction he made between 


abſconding to avoid a debt, and abſconding to 
avoid a duty only. 


10. Willingly er fraudulently precur ing bis goods, 
money, or chaltles to be aitachid or ſe- 
_ queſtered (c). | 
(a) 2 Stra. 869. 


(5) Ak, Rep. 196. pl. 102, 
(e) Stat. 1 Jac. C. Ig. ſ. 2. 
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Suffering this to be done by any legal pro. 


ceſs, is another plain and direct endeavour 


to diſappoint his creditors of their ſecuri- 
„ | FED 

But he is not a bankrupt if his goods are 
attached, or ſequeſtered without his procure- 
ment; as, upon an attachment out of a court 
for his default, or laches; ſo, if A. has a 
rectory impropriate, and the tythes are ſe- 
queſtered for not repairing the chancel (5). 


11. Making any fraudulent grant or conveyance 
of his lands or chattles (c). 


Making ſuch a grant, &c. to a friend, or 
ſecret truſtee, of his tenements or goods, is 
an act of the ſame ſuſpicious nature as the 
WET... 

And therefore, if he makes a grant, or 
conveyance fraudulent within (e) ſtar. 13 El. 
c. 5. or ſtat, 27 El. c. 4. it makes him bank- 
rupt (J), and it he makes a fraudulent grant, 
&c, he will be bankrupt, though he after- 
wards appears publicly upon the exchange, 


&c. (g). | | 


(a) 2 Black. Com. 478. 

(4) Com. Dig. 523. 

(e) Stat. 1 Jac. c. 15. ſ. 2. See Ah. Rep. 241. 

(4) 2 Black, Com. 478. 

(e) See what conveyances are fraudulent within theſe 
Katutes, in 2 Com. Dig. 461, 462. Veſ. Rep. 280. 

(f) Com. Dig. 525. | 

(2) Con. Dig. 525. but Hut, 42. 43. ſeems contra. 

A con: 


"As 
OR" 
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A conveyance by a trader of his whole 
ſubſtance, to a particular creditor, himſelf 
continuing in poſſeſſion, and aCting as viſible 
owner; though the conveyance be made by 
way of ſecurity, and for valuable conſidera- 
tion, is fraudulent and a ſpecific act of bank- 
ruptcy, within the above clauſe (a). 

If a bankrupt might convey all to a favou- 
rite and friendly creditor, juſt before com- 
mitting an a& of bankruptcy,. the whole 
power of ſelling his effects, calling in his 
debts, and ſettling his accompts, muſt be in 
ſuch ſingle and particular creditor ; he muſt 
have a right even to the cuſtody of the books 
and papers; whereby the worſt and moſt 
dangerous priority would prevail, depending 
merely upon the unjuſt or corrupt partialty 
of the bankrupt (5). 

Such preference (c) is a fraud upon the 
whole bankrupt law, and would defeat the 
two main objects it has in view; to wit, the 
management (4) of the bankrupt's eſtate, 


(a) By Lord Mansfield. Bur. Rep. 434. 2 Bur. Rep. 
29 
(5) By Lord Mansfield. Bur Rep. 477. 


e) A Trader, even . bankruptcy, cannot prefer” 


one or more creditor or creditors to the reſt by a con- 


veyance of his whole eſtate and effects. So ſaid by 


lord Mini. Bar, Rep. 484. 2 Bur. Rep. 829. 


(% The law gives the managemeat to perſons choſen 


by the creditors, under the direction of commiſſioners, 
and the controul of the great ſeal. By lord Mansfield. 


Bur, Rep. 476. 
D 3 and 
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and an equal (a) diſtribution among his cre- 
ditors (3). 15 
A caſe happened, where a conveyance cal- 
culated to poſtpone one creditor to the reſt, 
was held an act of bankruptcy, It came on 
. before lord Hardwicke the late lord chancel- 
lor, at Lincoln's-Inn Hall, git Fuly, 1733. 
One Goyrer, a trader, had made an aſfſign- 
ment on the 7th of June 1755, of all his ef- 
fects, goods, ſtock in trade, and book debts, 
(except houſhold goods, watches, plate, bills 
of exchange, inland bills, promiſory notes, 
and caſh then by him) to truſtees, in truſt to 
pay themſelves and all the reſt of his credi- 
tors, except Ford the petitioner. But the 
truſtees declined to act under this aſſignment. 
He executed another, on the gth of June 
1755, wherein the truſtees were to pay them- 
ſelves, and all the creditors mentioned in a 
ſchedule ; (in which ſchedule, the petitioner 
was not included :) and in this ſecond aſſign- 
ment, a large parcel of ginger, as well as the 
things abovementioned, were excepted. 


(a) An equal diſtribution among creditors, who 

. equally. gave a general perſonal credit to the bankrupt, 

anxiouſly provided for ever fince the act of 21 Jac. c. 

i9.” By lord Man fi ld. Bur. Rep. 477. Lord Hard- 

evicke often delivered himſelf to the ſame effect. See 

Ait. Rep. 183. 229. 233. By the legiſlature, 5 Gr. 

3.6: 30. ſ, 24+ ; 

(4) By lord Mangfelds Bur, Rep. 470. 


Ford 
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Ford infiſted that he alone could chuſe aſ- 
ſignees; ſince the other creditors claimed 
under the aſſignment. 

Lord Hardwicke was clear, that the ex- 
« ecuting the deed on the gth of June was 
« an act of bankruptcy.” And all that heard 
his determination, were of the ſame opinion: 
and every body concerned acquieſced 1n it. 
Whereupon the creditors mentioned in the 
ſchedule, conſented to wave all benefit or 

advantage under that aſſignment; and all 

proved their debts, in order to receive an 
equal dividend with Ford: and the creditors 
proceeded to a choice of new aſſignees 

The framers of this deed executed by Gay- 
ner, took for granted, that if it had been 
* a conveyance of all his effects, it muſt be 
(a) bad;“ and therefore they colourably 
(b) excepted parts. But the contrivance did 
not prevail, even ſo far as to bear an argu- 
ment; or to be thought by any body worthy 
of a trial.” 

There is a | great difference between the con- 
veyance of all, and of a part, a conveyance 
of a part may be public, fair and honeſt; as 
a trader may ſell, ſo he may openly transfer 
many kinds of property, by way of ſecurity. 
But a conveyance of all, muſt eicher be frau- 


L. By Lord Mansfield. Bur. Rep. 484. 2 Bar. Rep. 


6 By Lord Mansfield. 2 Bur, Rep. 832. 
D 4 dulently 


e 


52 Declaration of Bankruptcy. Chap. x, 


dulently kept ſecret, or produce an imme. 
diate abſolute bankruptcy. 

It has been argued, “ that after a reſolu- 
tion taken by a trader, to commit an act of 
bankruptcy, the trader ſo reſolving to be. 
come bankrupt, might lawfully prefer a juſt 
creditor by conveying part of his effects, to 
ſatisfy that creditor's debt. 

It is not neceſſary to determine that queſ- 
tion, in this cauſe; for here the conveyance 
is of all: and therefore lord (a) Mansfield 
would only ſay, that no ſuch propoſition was 
yet eſtabliſned; much leſs, in the extent 
whereto it had been urged; but he ſaid (5) 
afrerwards, that a trader might pay a parti- 
cular creditor, or he might mortgage 2 part 
of his eſtate or effects (at leaſt) to a particu- 
lar creditor, provided he deliveted poſſeſſion 
at the ſame time. 


I. (c) a trader, being really indebted. to 


W. (in about 1840 /.) ſent for V; told him 
«. he could not ſtand his ground, ” and pro- 
poſed to ſecure him. Accordingly, he ex- 
ecuted a general aſſignment to W. of every 
thing that he. had in the world: but after 
pay ment of Vs debts, it was to be in truſt 
for L. himſelf, as to the reſidue. A defea- 
rance in a ſeparate deed, was ſoon after ex- 


(a) Bur. Rep. 477. 478. | 
(5) Bur. Rep. 484. 2 Bur. Rep. 831. 
(c) 2: Bur. * 827. 


ecuted 2 
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ecuted, making the aſſignment void, upon 


payment of all the money due to /. (who 
had been concerned with L. in circulatin 

notes, many of which were out ſtanding : 

but neither the aſſignment nor defeazance 
particularly liquidated how much money was 
due from L. to V. The deed of aſſignment 
recited - L's being © obliged, upon urgent 
« and neceſſary buſineſs, to leave London; 
« and that he could not raiſe money ſoon 
« enough to anſwer all the demands that 
« had upon him.” There was no counter 
part of this deed : and the original remained 
in the keeping of L. the aſſignor. No poſſeſ- 
fion was delivered: only L. gave a letter of 
attorney to B. his own clerk, (a perſon privy 
to the. whole,) to collect, receive, diſpoſe, 
&c. the goods ſtill continuing in L's houſe. 
No notice was given to L's debtors, it was 
reſolved by the court of king's bench, that 
this deed alone was itſelf an act of bank- 


ruptcy. That it was within 21 Jac. c. 19. ſ. 


2. and, if permitted would defeat the whole 
ſyſtem of the bankrupt (a) laws. That the 
circumſtances confirmed this : particularly, 
there being no viſible change of poſſeſſion, a 
ſecret tranſaction, no (5) notice, &c. | 
Every transfer of property, by an inſol- 


vent debtor, to one-not a creditor, though. 


(a) By Lord Mansfield. Bur. Rep. 467. 2 Bur. Rep. 


10 By Lord Man feld. 2 Bur. Rep. 830. 
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for valuable conſideration, unleſs in truſt for 
creditors, is an act of bankruptcy, within 
this clauſe of the ſtatute. 


12. Obtaining any protection (otherwiſe than be. 
ing lawfully protected by privilege of parlia- 
ment) (a). | 


Procuring any protection, not being him- 
ſelf privileged by parliament, in order to 
ſcreen his perſon from arreſts, is alſo an en- 
deavour to elude the juſtice of the law (5), 
But if any one be protected as the king's 
ſervant, it does not make him bankrupt (c). 
No (ad) merchant or trader whatſoever, 
within the deſcription of the ſtatutes againſt 
bankrupts, who ſhall put himſelf into the 
ſervice of an ambaſſador, or public miniſter, 
Mall have any privilege (e). 
It ſcems, therefore, that a perſon's (/) pro- 
curing himſelf the protection of an ambaſſi- 


(a) Stat. 21 Jac, e 19. f. 2. 
(7%, 2 Black. Com: 478 a 
(c) Reſolved in Siu. 21. pl. 21. 
() Lord chancellor 7 albert ſaid, that the exceptiot 
of perſons trading relates only to the /ervants of ambu- 
ſadors, the parliament never imagining” that the mini- 

- ters themſelves would trade, Caf. Temp. Talb. 282. 

(e) Stat. 7 An. c. 12. 1.5; 

bat is one who is otherwiſe liable to a com. 
miſſion, as to che quantity and nature of the demand 
and trading. Ih 


dot, 
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dor, or public miniſter, is an act of bank - 
ruptcy, within the above clauſe of ſtar. 21 
Jac. as it defeats or delays creditors, or tends 


13. Preferring unto his majeſty, or unto any of 
the kings courts, any petilion or bill againſt 
his creditors, or any of them, thereby de- 

firing er endeavouring to compel them. 10 
accept leſs than their juſt and principal 
debts, or to procure longer [more] days of 
payment, than was given at the time of 
their original contratis (a). 


Theſe are an acknowledgment either of his 
poverty or his knavery (5). 


But if the creditors, upon requeſt, enlarge 


the time for payment, it does. not make. the 
party. bankrupt (c).. 

But theſe ſort of petitions or bills will (4) 
not now lie. | 


14. Being arreſted for debt, after bis arreſt, 
lymg in priſon two months upon that, or 
any other arreſt or detenſion for debt (e). 


The inability to find bail, in order to ob-- 
tain his liberty, argues (F) a flrong deſici · 


(a) Stat. 21 Jac, e. 19. ſ. 2. 

(6) 2 Black. Com. 478. 

(c) Com, Dig. 524. 

(4) By lord Aa Feffries, Vern. 153. 

ſe Stat. 1 Jac. c. 15. 1. 2. 21 Jac. c. 19. . 2 

(/) So ſaid by Mr. juſtice Wilmer, (now L. C. J. C. 
B.) 2 Bar. Rep. 819. | e . 
D 6. ency 
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ency in his credit, owing either to his 


ſuſ. 


pected poverty, or ill character; and his (a) 
neglect to do it, if able, can ariſe only from 
a fraudulent intention; in either of which 
caſes it is high time for his creditors to look 


to themſelves, and compel a diſtributio 
his effects. - 


 Billinghurſt (5) ſeems to be of opinion, 


n of 


that if a perſon lies in priſon two months 
on an arreſt upon a bond before the Day of 
payment, in order to oblige him to find ſure- 


ties, according to the cuſtom of (c) London, 


that he will have committed the act of bank- 
ruptcy ſpecified in this clauſe of the ſtar. of 


21 Jac. But Mr. Serjeant (d) Goodinge ſeems: 
(e) doubtful, for (ſays he) though it be de. 
bitem in przſenti, and ſo a releaſe of all debts, 


will (J) bar it, yet it is not properly a debt 


within the words or intent of the ſtatute, 
that muſt be ſuch a debt, for which a c 
of action is given, and there can be no c 
of action properly, till the forfeiture; 


the (g.) obligation is guided by: the condition, 


La) 2 Black. Com. 478, 479. 


7 Judges reſolutions on the bankrupt ſtatutes, 96. 


c) Ventr. 29. 8 Rep. 126 as Hob. 86. 
(d) Law againſt bankrupts, 26. 


(e) And therefore the ſerjeant ſubmits his reaſons to 


the judicious reader. 


(f) Cre. Fac. 300. pl. 4. 


fot 
auſe 
auſe 
for 


(2) Lord Hardwicke, on another occaſion, ſaid, the 


penalty in an obligation was debitum in preſents, 
the condition only ſuſpended. it, ſo that it was lo 


2. 


and 


oked 
and 
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and the cuſtom of London will not help it; 
for the cujlom is not that the Party ſhall be 
arreſted for payment of the maney, but to find 
better ſureties; and the ſtature only intends: 
detenſion in priſon for a juſt (a) debt, really. 
due. | 

We entirely agree with the ſetjeant, and 
further, that the cuſtoms of the city of Lon- 
don cannot be taken notice of, even by the 
ſuperior courts at Weſtminſter judicially, un- 
leis they be () certified by the recorder Ore 


upon as a debt from the time of the execution of the 
bond. Alk Rep. 114. 

(a) The ſerjeant conceives the meaning of this to 
be for debt originally; and not debt b of a fine 
impoſed, &c. for the ſtatute hath reſpect to creditors 
either by way of contract, exchanging, buying, &c. 
and not fines or amerciaments, &c. which no way re- 
ſpe& trade, Good. 25. and Billiaghurff ſeems to think 
that a fine judicially impoſed for ſome contempt is not 
within the meaning of the acts, which were made for 
the relief of creditors only, who- had intruſted the- 
party offending. Billingh. 95. 

(% The jodges in W:/minfler-hall cannot take no- 
tice of the cuſtoms of the city, unleſs certified. $o ſaĩd 
by Mr. Juſtice Den//on, on his delivering the opinion of 
the court, in the cauſe of Harriſon, chamberlain of 
London, v. Atxander, one, &c. 180. Thoſe proceed- 
ings are well. worth the peruſal of every gentleman in 
the profeſſion, for the arguments are accurately and 
Judiciouſly taken; but the opinion of Mr. Juſtice De- 
n:/cn ſeems to admit of ſome degree of limitation, for 
the diſtinction laid down is this: If a judgment be gi- 
he ven in: Londen, and it comes into the King's Bench, that 
d. court ought to take: notice of the cuſtoms of Londen, 
ed becauſe in the city courts, it is not neceſſary to alledge 


d lenus ; 
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#enus;, much leſs then can the commiſſioners 
of bankrupts take notice of them without 
ſuch certificate. 

Lord (a) Talbot (after mentioning the (0) 
laws whereby perſons having bills, bonds, 
promiſory notes, or other perſonal ſecurity 
for their money Payable at a future day, are 
enabled to prove their debts under commil- 
* ſions of bankrupt, and alſo to petition for, 
or join in petitioning . for, the ſame) was of 
opinion, that the debtor's denying himſelf to 
ſuch perſons was not an act of bankruptcy ; it 


- muſt be in order to defeat or delay creditors 


of their debts, which could not be here, be- 
- cauſe ſuch perſons had then no debt due to de- 


mand, 


if a-ſtatute trader owes me twenty (or ten) 


pounds, and be arreſted for it, and lie in 


priſon two months, this makes him bank- 


| rupt, which the (c) ſerjeant thinks is durus 
ſermo. 


de cuſtoms, and therefore if the court of King's Bench 
did not take notice of them, they would reverſe a judg- 
ment without reaſon But if a cuſtom be in another 


place than London, the King s Bench will not take notice 
of it, in the original action in their court, unleſs it 
be alledged. Nol. Rep. 106. See 2 Str. 1187. PFarteſe, 


Rep. 347. 3 th. Rep. 44. pl. 18. 


(a) 7 Yin. Abr. 61. pl. 14. See 44. Rep. 196. pl. 
102. 


(6. Stat. 7 Geo. c. 31. 50 Geo. 2. c. 30. ſ. 22. 
(c) Good, 25 


Where 
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ers Wbere bail is really put in, the bankrupt- 
ut cy only relates to the time of (a) ſurrender, 

the moſt ſubſtantial trader is liable to be ar- 
(0) reſted, and the mere being arreſted is no pro- 


ds, ſumption of inſolvency ; the preſumption 
my from his lying in priſon two (5) months, 
arc WW without being able to get bail, is a very 
mile ſtrong one; bailing in order to turn the de- 
85 fendant over from one cuſtody to another is 
of mere form; the bail never (c) juſtify; and 
o vpon caſes of ſuperſeding actions by reaſon 

it of the plaintiff's not proceeding upon them 
5 vwichin two terms, being merely turned over 
de- 


{a) A. being arreſted puts in bail, afterwards he ſur- 

en renders in r of his bail, and lies above two 

months in priſon, he is bankrupt only from the time 

of his ſurrender, not from the time of his arteſt. Re- 

k ſolyed unanimouſly ; Tribe v. Webber. Hilary, 17 Gee. 

7110 2. See 8. P. in Bur, Rep. 438. 2 Bur, Rep. 815. Iii. 

at M. Pri. 37. The beſt man upon the Exchange may 

be arrcſted and put in bail, and afterwards — 

poor, and ſo be forced to ſurrender himſelf to ſave 

ech his bail, and it would be hard to conftrue him a rank- 

dg rupt from the firſt. arreſt, when he was able. 2 Show. 
ther Rep. 254. 
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tice (3) Lying in priſon two lunar morths, makes the vp 

5 it party bankrupt: from the firſt arreſt, ard although the +8 

teſe, commiſſion was taken out beſo e the Wo months were b; | 
expired, yet he appearing to be ban krupt by re ation | 

pl. to a time before the ſuing it out, it was d ufficient. 1 
Adjudged by B. C. I. Raymon/. aue Lex Mercat. 7 | 


rediviv. 4%g. Lord Hardwicke ſaid, that the word 
« months” in an ach of parliament, mean lunar.” 
3 Atk., Rep. 346. 

ere (s) By ford Mansfield, Bur. Rep. 439. 


8 
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from one cuſtody to another, is always con- 
ſidered as a continuance of the ſame impri- 


ſonment, and the bankruptcy. has relation, 


to the firſt (a) arreſt, 
This a& of bankruptcy ſeems'ſubſervien 
to very bad purpoſes, as for inſtance : 


Suppoſe a man of an iniquitous diſpoſition, 


forms a ſcheme of getting into his poſſeſſion, 
the eſtate and effects of a third perſon ; he 


makes a falſe affidavit of a conſiderable debt, 


and procures the defendant to be arreſted on 


a Writ, . returnable the laſt return of Trinity 


term, he contrives that the party (who, in- 


nocent and ignorant of the proceedings, is 
eaſily laid hold of) be taken fo ſhort a time 


before the return of the writ, that he is not 


able to ſettle his accompts, and convince his 
friends of the injuſtice of the demand; ſo 


as to put in bail to the ſheriff, before all the 


ſuperior courts at Ve eſtminſter- are up for the 
Being thus precluded, therefore, 
of juſtifying his bail in court, the plaintiff's. 
attorney refuſes to accept a juſtification 
thereof'at a judge's chambers, by this means. 
the defendant is compelled to lie in priſon till. 
the next Michaelmas term; in the interim, 


vacation. 


(two months having elapſed) the defendant 
has committed an act of bankruptcy, by ly- 
ing in priſon two months. The perjured 


| (e By lord Mansfield. Bur. Rep. 439, 440. By L. 
C. J. Wilnot. 2 Bur. Rep. 819. Bul. Ni. Pri. 39. S. P. 


plain- 
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plaintiff becomes now the perjured petition- 
ing creditor, and, in order to carry on thi 
horrid ſcheme, we preſume he will not find 
it difficult to provide one more perſon, as 
infamous as himſelf, to ſwear to the trading, 
(a) and the act of bankruptcy ; and that 
he may have immediate poſſeſſion of the un- 
fortunate perſon's all, an aſſignment is ex- 
ecuted to him at the firſt meeting, which is 
always a private one; and in order more ſe- 
curely and effectually to complete his vil- 
lainy, the commiſſion may be opened on a 
Jueſday, whereby it cannot be publicly known, 
till Saturday or Monday perhaps; thus the 
pretended creditor has a week to confiſcate 
the effects: and where do you think to find 
any of the parties criminally concerned, by 
the time a proſecution can be commenced ? 
In order to remedy this inconvenience let a 
law paſs, that a compulſive act of bankruptcy 
ſhallnot for the future be deemed a valid one, 
and that the defendant inſtead of juſtifying 
his bail in court, (where it cannot be done in 
time) ſhall be at liberty, withia two months 


(a) If the commiſſioners would infiſt on the tradi 
the at of bankruptcy, and the petitioning creditor's 
debt, being proved by three different perſons, it would 
be a great means towards, if not totally prevent theſe 
iniquitous proceedings; and we apprehend the com- 
miſſoners would be juſtified in ſo doing, becauſe it is 
laid down, that the creditor of a bankrupt is no _ 
witneſs. See 12 Yin. Abr. 11. pl. 28 But quere w 
ther this muſt not be underſtood as a trial a have 
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after the return of the writ (a), to enter into a 
bond in ſuch Sum and with two ſuch ſuf. 
cient ſureties as any of the judges of that 
court, out of which the writ iſſues, ſhall ap- 
prove of, to pay the debt and coſts when ee. 
gally recovered; and that in caſe the defen. 

dant ſhall neglect to enter into the bond, 
within the time aforeſaid, that ſuch neglect 

' ſhall be an act of bankruptcy, and ſhall re- 

late (as in other caſes) to the time of the 
firſt arreſt; by this means a juſt debt will be 
ſecured, and an unjuſt one detected. 


15. Being arreſed for one hundred pounds er 
more, of juſt debt, after fu 


ing out of priſon (b). 


ch arreſt, eſcap- 


No man would break priſon, that was able 
and deſirous to procure bail, which brings 
it within the reaſon of the laft caſe (c). 


0% 


Lord Mansfield held that a perſon's being 
permitted, at his own deſire, to go out of 


the county, in which he was arreſted, was 
not ſuch an eſcape, as that he ſhould be there- 
by rendered.a bankrupt, and a criminal; for 
the act clearly intended ſuch an eſcape made 
by a: priſoner, as ſhewed that he meant to run 
away, and thereby defeat his creditors ; but 
that this was not ſuch an eſcape, and that 


We (a) See ſtat. 4 Geo. 3. c. 33. 
( Stat. 21 Jac. c. 19. ſ. 2. 
(6. 2 Black, Com. 479. 
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certainly a man ſhould not be made a crimi- 
nal, where he had not the leaſt criminal in- 
tenſion to diſobey any law whatſoever. That 
it was no (a) eſcape at all in the ſenſe of the 
at of (5) parliament; he remained ſubſtan- 
tially in cuſtody, notwithſtanding his being 
carried into another (c) county. 


16. Paying to the petitioning (d) creditor, or 
delivering to bim goods or ſecurity for bis 


(a) Wilmet (L. C. J. C. B.) laid it down, that the 
act which renders a bankrupt a criminal, muſt mean 
an eſcape _—_ the conſent of the ſheriff; a runni 
away, and breaking his priſon. Bar. Rep. 440. It is 
obſervable, that even L. C. J. Wilmer cites the clauſe 
of a ſtatute on this occaſion which was repealed near 
zo years before ; for lord chancellor Hardewicke ſaid, 
that one of the deſcriptions to conflitute a bankruptcy, 
was ſuing out an original writ, Kc. Another, an ar- 
reſt, and procuring common or bired bail, Cc. that theſe 
being found inconvenient gave riſe to the clauſe of 10 
An. c. 15. See 4. What ad of bankruptcy are ro» 
« pale. fol. 66. 

(5) Stat. 21 Jac. c. 19. ſ. 2. 

(c) Bur. Rep. 439. 

- (4) And the receipt of ſach goods or other ſatisfac- 
tion, ſhall be a - forfeiture as well of his whole debt, 


as of the whole he ſhall have received, and the fame * 


ſhall be paid back and delivered up, or the full va'ue 
thereof, to be divided amongſt the other creditors ; 
and tuch commiſhon ſhall be ſuperſeded ; and it ſhall 
be lawful for the lord chancellor to award to any credi- 
tor petitioning, another commiſſion. Stat 5 Geo. 2, 
c. 30. ſ. 24 Tunis proviſion was to prevent knaviſh 
combinations between the creditors and bankrupt, in 
order to obtain the benefit of a commiſſion, 2 Back, 


Com, 480. 45 
t, 
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Chap. 1 
debt, whereby he ball privately have : 
more in the pound, than ihe other credi. E 

tors (a). * 
Nothing can explain this act of bankrupt. 1 — 


cy, better than the legiſlatute has, in the 
preamble of the above clauſe of the ſtatute; 0 ſup 
the words are: 

«© Whereas commiſſions of bankrupt are dealing. 
frequently taken out by perſons who by means wo, 
of ſuch commiſſions (on a compoſition pro- © 


| poſed by the bankrupts) and on promiſe not 3 
to execute the ſame, prevail with and extort at 
from the bankrupt their whole debts, or much 2 c 


greater part thereof than ſuch bankrupts pay 
ro. their [other] creditors, or otherwile get 
from ſuch bankrupts, goods or other real or 
perſonal ſecurity, which is contrary to the 
true intent and meaning of the ſeveral ſta- 
tutes made concerning bankrupts, which ſaid 


lege We 
ice 

But 
compl. 
ſor a c 


ſtatutes intend, that all ſuch bankrupr's cre- mh 
ditors ſhall be on an equal foot, and not one , * 
preferred before another, or paid more than ch 
another, in reſpect of his or her debt (f).” Haare 


17. Neglefing to make ſatisfaction for any jul 
debt to the amount of one bundred pound, (% 1 
within two months after ſervice of lega! Sur. 4 


(a) Stat. 5 Geo, 2. c. 30. f. 24. 
(5) Preamble to Stat. 5 Geo. 2. c. 30. ſ. 24. 


proceſs, 
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„ proceſs, for ſuch debt, upon any trader bav- 
* ing privilege of parliament (a). 


Hear the legiſlature's reaſons for declaring 
b. this to be an act of brukru tcy, viz. To 
(b) ſupport the honour and dignity of parlia- 
ment, and good faith and credit in commerci 


are dealings which re wire that in caſes of bank- 
ans u the laws Leude have their due courſe, 
ro. and that no merchants, bankers, brokers, 
pi” factors, ſcriveners, or traders, within the 
ton eſcription of the ſtatutes relating to bank- 


ropts, having privilege of parliament, in 
cale of aual inſolvency, ſhould, by any privi- 
ge whatever, be exempted, from doing equal 
tice to all their creditors.” 

But in order to make this a perfect and 
complete act of bankruptcy, it is neceſſary 
for a creditor (c) to make and file on re- 
cord, in one of the courts at Weſtminſter, an 
affidavit that the debt is juſtly due to him, 
and that his debtor, as he verily believes, is 
a merchant, &c. within the deſcription of the 
ſatutes, relative to bankrupts (4). 


(a) Stat. 4 Geo, 3. c. 33. f. 1. 

(5) The declaration of parliament in the preamble to 
dtat. 4 Geo. 3. c. 33. ſ. 1. 

le) For the ſufficiency of his demand for this pur- 
pole, ſee “ deb of the petitioning creditar. fol. 68. 
(4) Stat. 4 Geo. 3. C. 33 ſ, 1. 
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66 Declaration of Bankruptcy. Chap, 1. 
3. Evidence of acis of bankruptcy. 


A man cannot be an evidence to prove an 
act of bankruptcy committed by himſelf (a); 
but may be admitted to give evidence as to 
the time (Y) of the act of bankruptcy (c), his 
confeſſion to a third perſon, that he had gone 
out of the way, 40 avoid being arreſted, is 
evidence (d). | 
 Accreditor of the party is no legal (e) wit. 
neſs to prove either the act of bankruptcy 
or the trading ; but this muſt be underſtood 
on a trial at law only. 


A * What atts of bankruptcy are repealed, 


The following (F) acts of bankruptcy are 
C) repealed, viz. Being indebted in 100 /, 


- (a) So faid by lord Hardawicke, ch. juſt. in Evan: v, 
Gould. Hil. 8 Geo. 2. 2 Stra. 829. 12 Vin, Abr. 11, 
pl. 28. S. P. Tri. at M. Pri. 38. S. C. S. P. in tolidin 
verbis, Caf, Temp. Hardw. 267. | 

(5) So a verdict upon an ifſue directed out of cha- 
cery, to which only one of the defendants was party, 
may be received againſt all the defendants, to prove the 
time of the act of bankruptcy, Leyfold v. Banjers 
By lord Raymond ch. juſt. S. C. & S. P. in Tri. at Ni, 
Pri. 38 in totidem verbis. PR | 
(e By lord Raymond ch. juſt. 12 Vin. Abr. 28. 

(4) Evan, v. Gould. | 1 

(e) See our note (a) in fol. 61. | 

(Cf) They were acts of bankruptcy. by ſtat, 21 Jae. 

. 19. | + . = : 2 

] By ſtat. 10 An. c. 15. ſ. 1. Becauſe it had been 
found by experience (ſays the preamble to this ſtatute) 
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or more, and not paying or compounding 
for the ſame, within (a) ſix months next after 
the ſame grew due, and the debtor arreſted 
an for the ſame, or within {ix months after an 
1); WM original writ ſued out to recover the ſaid debt, 
to Ml and notice thereof given to the party or left 
his for him in writing, &c. at his houſe or laſt 


1. 


is chat many and great miſchiefs and inconveniencies had 
happened, eſpecially of late, to trade and credit in ge- 
„vera, by reaſon of the ſaid deſcriptions of a — 
V. Lord Hardwicke doubted whether this ſtatute inter 
tcy Wl ary more than to repeal ſome part of the ſtatute of 21 
20d hc. which conſtituted an act of bankruptcy ; and not 
the deſcription of the trade or occupation of the perſon 
ꝛgainſt whom the commiſſion iſſued ; and that as all the 
bankrupt acts had the deſcription of uſing the trade of 
merchandize, and getting his living % baying and fell- 
are ing, if the conſtruction that ſtat, 10 An. repealed the 
deſcription of the trade of the party, ſhould prevail, 
T9 deſcription of a bankrupt, by the expreſſion of buy- 
irs and ſelling, was as much repealed as the other. Con- 
fcer (continued lord Hardwicke) how much is recited 
by this . not the whole deſcription of a bank - 
tupt, or the general or common qualikcations of the 
perſon of a baokrupt, or his buying and ſelling, &c. 
It ſuch a conſtruQtion was right, then all the other ac 
of parliament would be repealed. It is only particular 
ads of bankruptcy, which are made void, and not the 
qualification of the perſon ; and he had no doubt him- 
elf, but that the conſtruction he had put upon this re- 
pealing ſtatute, was the proper and only ſafe conftruc- 
on. Att. Rep. 142 | 
(2) This act of bankruptcy is now revived again, as 
to members of parliament, except only that it is 8 
and not fix months, and that the writ muſt be ſerved 
perſonally,” and not left at the party's houſe, by fiat. 


4 Geo. 3. c. 43. | 
place 
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plate of abode; or being arreſted for 100 /. 
or more: of quſt, debts, at any time after ſuch 
arteſt, procuring his enlargement by putting 
in common or hired (a) bail. | 


37 The debt of, petitioning (S) creditor, 


No commiſſion of bankrupt (to prevent 
the taking them out (c) maliciouſly) ſhall 
iſſue, unleſs the ſingle debt of one creditor, 
or of more perſons, being partners, petition- 
ing for the ſame, amounts to one hundred 
pounds, or unleſs the debt of two creditors 
petitioning, amount to one hundred and fifty 
pounds; or unleſs the debt of more creditors 
petitioning amount to two hundred pounds; 
and the creditors petitioning ſhall, before the 
ſame be granted, make affidavit, or. folemn 
affirmation, before one of the maſters in chan- 
cery, of the truth of their debts (a). 


(a) It is obſervable, that even lord chief jyiſtice Vi. 
mot cited this clauſe in the court of #ing's bench, ſo late 
as Hilary term, 31 Geo. 2. (Bur. Rep. 440.) when it 
had then been repealed near y years. 

(5) Lord Hardwicke ſaid, that a creditor was not 
wantonly to take out a commiſſion againſt a debtor, 
unleſs-it was upon a plain and expreſs act of bankrupt- 


Cy, Atk. Rep. 139. pl. 80. and that he had not the 
ſame election as a common creditor, for by the very pe- 
tition, he hath made his election. 4. Rep. 83. and 
that if he was to proceed at law, it would "ſuperſede 


the commiſſion. Att. Rep. 154. pl. 999. 


(e Preamble to Stat. 5 Geo. 2. c. 30. f. 23. 2 Black 
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The law does not look upon 
whoſe debts amount to leſs, to be traders 
conſiderable enough either to enjoy the be- 
nefit of the ſtatutes themſelves, or to intitle 
the creditors, for the benefit of public com- 
merce, to demand the diſtribution of their 
elfects (a). 

The peritioning creditor's debt muſt be 2 
legal (5) one, and therefore an aſſignee (c) of 
a bond cannot obtain a commiſſion; nor mutt 
it be of above (4) ſix years ſtanding (e) 

The bankrupt petitioned to ſuperſede the 
commiſſion againſt him, becauſe the petitĩon- 
ing creditor's debt aroſe only from a note chat 
had been indorſed to him after the petitioner 
had committed an act of bankruptcy; but 
43 it appeared that the note itſelf was given 


fore (F) any act of bankruptcy, though 


(a) 2 Black. Com. 475. 

(b) If a debt in lau 1s not made out, though ever fo 
rong a caſe of a debt in equity, it will not be a found- 
ation for a commiſſion of bankruptcy, by lord chan- 
cellor Hardwicke, t Vel. Rep. 407. pl. 130. 


(e) 2 Stra. 899. 2 Kel. 6. pl. 8. Wil. Rep. 783. - 


del. Caf. of Evid. 161. 

(d) Sel. Caf. of Evid. 148. 2 Cra. 746. contrary, 
are not law. 

(% Moſeley 37. ; 

(f) The debt of the petitioning creditor being a 
note from the bankrupt after he became bankrupt, 
lord Raymond was of opinion it was a void commiſſion, 
the acts of a man after an act of bankroptcy bein 
wid. 2 Stra. 744. Cal. Temp. Talb, 243. 244. Sel. 
Caf, of Evid. 147. But where A. had 1004. owing 


E indorſed 


W n 


3 — har — — 


ln — ũ . 


rr 


Dr a. 


r * 
—”— 
2 


89 


— Pr — 4 ne * & 


wa.” 


\ P 4 
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(a) indotſed wfter, Lord chancellor Hardwick: and N 
thought ita debt upon which the petitien. ¶ clear 
ing / creditor might tabe b,ꝗ,j²h̊e commil- 150/, 
fron) 9721qmod o .vto1 bxvivvek\ ances. 
he executor of 4 bankrupt, ounleſs the chaſe, 
commiſſion againſt: his teſtator has beta ſu. WI Mr. 4 


perſeded, cannot take out a cammiſſion of WM again( 


bandcruptey for a debt due to the teſtator, ¶ where 
for ſuth debt veſted in his aſſiguees, and con- Mr. 4 
ſuquemtly the executor not e at law, ¶ ruptcy 
to be the petitioning creditom (c) . on this 
A petition to ſuperſede the . on For 
a ſuggeſtion that Mr. Alſiwortbs debt was not ¶ was no 
of ſuch a nature, as entitled him under the Ning of 
bankrupt acts to ſue out a commiſſion. Mr. 40 
 Alfwar ih treated with the petitioner for the M250 /. 
purchaſe of the equity of redemption of his Meebt. 
eſtate, Which was in mortgage. to one Mr. The 
Held. Four hundred pounds was the price ¶norey 
ſettled for the purchaſe, articles wereibgocd uſe, an. 
100% bor his 
on fimple-contraRt before an act et benbryptey- god one WM It wa 
is ders ſecretly committed, and then 2 hond taken, 00 pret 
it ir tal nor ia far extinguiſh, the ſimple contract, as to thereof 
efthe* iter: of petitioning for a > commiſſion, cor, 
al Hemp. 2 Gr, "1042. Caſ. Temp. Hurd 267 Nas tolc 
l Lord ebangeller Macelyfield faidy it; migbt be » = or g 
queſtion whether, ſuch indorſee would. be. extiſed 10 Winder tf 
commiſſion, "28.not bein capable of taking out a com-. | | 
miffio h, N ne of the party's becoming bankrupt. wort} 
nah Rep. = not 00 7 it 0301 79, 951 ligne, 
Ml 4 haps „ ., id. u p. u, rccts, 
* By oy Hardee, th. Rep. 1 100, pl. 49. 
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and Mr. Alfwerth paid Hylliard 251 l. 15. to 
clear off the mortgage, and was to pay him 
150/. more on the execution of the convey - 
ances. Hylliard refuſed to complete the pur- 
chaſe, or to pay off the mortgage. Ou this 
Mr. Aſworth brought an action for 25 11.1 5. 
againſt Hylliard, who was carried to gaol, 
where he lay two months z and thereupon 
n- Mr. Alſworth took out a commiſſion of bank - 
d, wptcy, and Hylliard was declared a bankrupt 
on this act of bankruptcy. 4 


on For the petitioner it was inſiſted, that this 


ot vas not ſuch a debt as was within the mean- 
he ing of the bankrupt acts. That an ndebita- 
Ir. Nur aſſumpit could not be maintained, for the 
the 250 /. was a breach of truſt only, and not a 
his debt. » 361.19 2s 

Ir. The other ſide inſiſted it was a debt, and 
ice MWmorey had and received to the bankrupt's 


ed, {Wule, and an action therefore maintainable as 


lor his debt. 

one W It was urged in the reply, that there was 
ken, o pretence that the 1507. or one penny 
ron, Itdereof, was ever tendered to Hylbard,. but 
vas told that he muſt either repay the 2 50 l. 
15, or go to gaol. No one creditor 

nder the commiſſion; by chat means Mr. 
worth has, by virtue of chuſing himſelf 
llignee, got into his poſſeſſion all Ihlkard's 
ffects, although tis ſworn he dors not owe 
ny perſon beſides a farthing.  _* 


E 2 Lord 


* Wk — -— * 


72 Declaration of Bankruptcy, Chap. 1. Chap 
Lord chancellor Hardwicke' dcubted ex. il I. 
tremely whether a commiſfioh could be taken 
out on ſuch a contract, for the remedy ſhould de c 


o 


4 


haye been a bill for performance of the con. chat 
tract, and po action could, in ſtrictneſs of cle. 

law, be maintained. But if it ſtood fimply vage 
err " lng 88 COS OF! 

upon this footing he ſhould not have ſuper- . 
ſeded the commiltion but left the bankrupt ef © 
to an action at law to try the bankruptcy, 
But as it came cut now that Mr. Alſeo:rtb MM hat 
125 ſince the iſſuing of the commiſſion, u. v3 * 
Een an alignment of this very mottgage, be Lore 
would not ſuffer the, commiſſion to go on; the Cc 
For as. ſtanding in the place of the moriga- ! vert 
gee, he might hold till redeemed, aud like. 


wile compel a performance of the contra, Plas 
or Hyiliard to refund the 2516, 15. The relerv 
receipt given by Hylliard, is nothing but an une 
acknowledgment of receiving 2514. 15. in mutio 


part of the purchaſe money. No action in 


this caſe.could be maintained, and therefore {s) 4 
the very foundation for the commiſſion failed; 2 
and Mr. Alſworth has, by taking an align ws on, 
ment of the mortgage, got the ſecurity of the one par 
. mortgage for the money he has paid. The other p: 
- affidavits, on both ſides eat, that the peu d 


tioning creditor ſaid, either pay me back the 
money, or convey to me the equity of t. 
"I 19 IT Fa 9 210 ndr 4 85 "of the u . 2 ing 

demption, and not 4 word, of the petitioning 
ctedior's offering to rde . the te 
mainder of ar e- money. 


1 
% ? 


* 2 
. * & N 
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The commiſſion, therefore, was ſuperſeded, 
and the petitioning creditor ordered to pay 
the colt 3 for any expreſſions of | Hylliard's, 
that he was able to live in gaal, or any where 
elſe, and, ſuch like, proceeded from this ill 
uſage, and, will not furfeit his coſts (a), 

It appearing on, a trial at law in the court 


of Common Plias, in an action of Trover 


brought by a bankrupt againſt his aſſignee, 
that the debt upon which the commiſſion 


was taken out was due from the partnerſhip. 


Lord chief juſtice /Yiffes doubted, whether 
the commiſſion iſſued regularly; and directed 
a verdict to be found for the plaintiff, fub- 
je& to the opinion of the court of Commun 
Pleas; and after hearing counſel on the point 
reſerved, the court of Common Plas pro- 
nounced (4) judgment, and declared the com- 
miſſion ſued regularly (c). 


(a) Ath. . 147 pl. 87. 
(b) Lord chancęllor Hard wicis ſaid, that when this 
caſe came originally before him, he thought it a 
new one; a commiſſion of taken out agai 


one partner for a partnerſhip debt, without joining the- 


other partners in the com miſſiom; but whatever doubts 
he migbt have had before, it was now eſtabliſhed to be 
law, on the unanimous opinion of the court of Commes 
Plias, that a commiſſion of bankrupt may e againk one 
partner only for a joint ; though to be ſure an action 
at lau could not be maintained againſt one partner, un- 
leſs the other two were joined in it, . Rep. 1 

(0) 4th. Rep. 133. 134. Tr. at M. Pri. 38. 8. F. 


E 3 An 


* 
rr % 


74 Declaration of Bantrupicy. Chap, f. 
An arbitration bond is a debt at law, and 
binds. the parties till ſer (a) aſide for corrup. 
tion or partiality, and is alſo a ſufficient debt 
to ſupport (4) commiſſions of bankruptey, 

, Indorlee of notes of one who afterwards be. 
comes bankrupt, purchaſed in at an under 
value, as at ten ſhillings in the pound, peti- 

tioned for a commiſſion againſt the drawer, 
And lord chancellor Macclesfield held, that he 


was plainly a creditor, juſt as if the drawees 
had paid the bankrupt an under rate for 


them ; and bis lordſhip, held, that though 
they had been given without any (c) conſider- 
ation, yet they are now his debts, and the 
legal right veſted in the () indorſee. 

An order was made, that a ſolicitor's bill 
ſhould be taxed by a maſter, and that all pro- 
ceedings at law ſhould, in the mean time, be 
ſtayed ; and whilſt the bill was under taxa- 
tion, the ſolicitor ſues out a commiſſion of 
bankruptcy againſt his client; and on a pe- 
tition to fuperſede the commiſſion, this was 
agzydged to be no contempr, nor a ſufficient 


2 And a bill broug t for that purpoſe cannot be a 
Sal be for if it an a perſon then 
has nothing more to do but to file ſuch a bill, and 
fruſtrate the effects of the award. 4:4. Rep. 241. 

(5) By lord Hardwicke, Att. Rep. 241. : 
ccc) But the commiſſioners will not ſuffer ſuch creditor 
at this day to prove his debt under a commiſſion, unleſs 
he ſers out and ſwears to the con/ideration of the indorſe- 
mert. 12 ich, + 
(4) Mil. Rep. 782, 783. 
My cauſe 
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cauſe to ſuperſede the commiſſion, becauſe 
the order of reference extend only to 755 
ing actions, and to coma. on and 9 
proceeding 3 

Lord chancellor 5 Talbot id. char whree 
2 debt was due to the wife as admigiftrarcix, 
the huſband alone could not 'make oath of 
this as a debt due to himſelf in order for a 
commiſſion of bankrupt. 

Toms and Allen having recovered judgment 
zpainſt one Barnaby, he was ſurrendered by 
15 bail, and then charged in execution, af- 
ter which the plaintiffs in that action pre- 
ferred their petition to the lord chancellor (: 7 
King, as creditors, for a commiſſion of bank- 
ruptcy, which iſſued, but was fo 
upon the bankrupr's petition z the chancellor 
being of opinion, that the body of the debtor 
being in execution, it was a ſatisfaction of 
the debt in point of law, ſo that they were 
not creditors who could petition. 

Perſons who have bills, bonds, promiſory 
notes, or other perſonal ſecurity for their 
money, payable at a future day, who by ſtat. 
7 Geo, c. 31, are enabled to come in as cre- 
ditors, . and allowed” Ku diſcount ſuch debts, 
allowing: g per cent. &c. (a) may (though diſ- 
abled by the eng or tor, or Join with 


ing 1 10. 
95 902 1 85 12 don Stat." Law, * | 
(4) Stat 5 eo. 2. "E 2 . 22. ? 79441 
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755 100 A Hagen ger vd, . Chap, 1. 
others. „in petitianing bor a ccommiſtob of 
bankrupt. 10212913 BAnG! 17135 

Kasi tradeſma biromen:fecpding for An 
others thig:is:ſugh: debt thanthercrediror may 
take out a commiſſion thereupon, becauſe the 
depiginl3ititifted.upen.tbe:rtpurtation: of his 
ſtock And dealings, as; welt Where he is ſecu- 
rigyõ Aunlets bes emen for his own 
dsbtsgs) . oyor; „belong 21 

At dnbging's tadang becomes bed to 


B. ingoo. and then he; quits his trade, and 


afterwards becomes indebted to B. in 1001. 
more, A afterwards: pays to B. 100 . with- 
out laying, upon hat account. Holt, (o) chief 
juſtice, ſaid, that ſince ſo much in quantity 


Was paid to B. as was due to him from 4. 


when 2." was capable of being bankrupt, 
it would be tao rigorous to admit B. to fue 
ot commiſſien. of bankrupt for the old 


debt f -200h But to this point he ſaid, he 


would not give an abſolute opinion, and none 
of. the other Judges contradicted it. 

The obligee in a bail (c) bond, a joi int (c) 
bon, an indemnity (c) bond, in a = (a) 
ree, or 7e/} Fe ) bond, apd the under- 
writers [ 1 in a policy, of (4)-inſyrance, may 
petition for a commiſſion, 


. 
, 2 1 17 
— ua - # SS GS 1 
* A 


(6): Palacgaygy #7 160) 457 a3 ak ! E 
(5) Lord Raym. 217. 12 Mod. 2 59; 1 70) 
See f ee e 201 21810377189 983 =»! 


(4) By ſat. 7 Geo. e. 31% f. 1. ereditors on gab 
payable at 2.,/ature day, may prove their debts thereon, 
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Chap. 1. Debt of petitioning Crediter. 77 
Moſt of the creditors mentioned in our al- 
phabetical liſt of them, in fol. 96, &c. may 
be petitioning creditors. . 2QqU17 
A debt on account, though not liquidated, 
is 2 (a) foundation for a commiſſion of bank- 
ruptcy. ; [11,7102 $390 24 
Though by a late innovation (for it cannot 
be conſidered either a regulation or re 
ion) an office copy of the debt of the peti- 
tioning creditor 1s refuſed, though offered 
only for the mere purpoſe of graunding and 
ſupporting the commiſſion ;z yet ſome of the 
commiſſioners will receive ſach copy, #f (#) 
it contains the conſideration of the demand, and 
diſpenſe with the perſonal attendance of the 


as if already due, and by ſtat. 5 Geo. 2. c. 30 f. 28. 
ſuch creditors may petition for a commiſſion ; and it hath 
been held, that ſecuriries in ſaid ſtatutes of 7 Geo. mean 
all ſorts of bonds, fc. for payment of money, (2 Stra. 
1211, See 2 Barnard, K. B. 255.) By ſtat. 19 Geo. 2. 
e. 32. f. 2; obligees in bottom-ree, or ref Ia - 
bonds, and bona fide aſſured in policies of inſurance, may 
claim, and after loſs or contingency, prove their debts 
under commiffions, and as all the flatutes — 
bankrupts, are to be taken together as making one fy 
tem of law, and by equity for relief of  creditzors:(ſee- 
Pref, Dif. xi. xii.) ſuch obligees and inſurers, after 4%. 
er contingency, ſeem legally entitled to take out a com- 
miſſion, being confeſſedly creditors on bond for payment 
of money, 

(a) 2 Veſ. Rep. 327. 

(b) Lord Hard wicke ſaid, that the affidavit'on ſuing 
out a commiſſion was general, and that it never men- 
tioned the particulars for which the bankrupt became 
indebted, Ark. Rep. 153- pl. 92. 


? | 
1 
1 


78 Declaration of Bankruptcy. Chap. x, 


peritioning creditor at opening the commiſ- 
ſion, whom, when he comes to prove his debt 
under the ſame (which he cannot legal do at 

a private meeting, or at any ſitting, but at 


Guildbalt, held in purſuance of public no- 


tice), jord chancellor (e) Apſley bath deſired 
and recommended to the commiſſioners, to 


be careful to examine, as to the zeality of his 
debt. 


600 See bis lordſhip's order, dated 14 Feb. 1774. 
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CHAP. II. 


The Leffure of the Bankrupe 8 Ae 
and Summonce for his Surrender. 


uit commillioiters, (a) or any other per- 
ſon or officer by them. deputed and 
. by their warrant under their hands 
and ſeals, may break open the houſe, () cham- 
bers, ſhops, warehouſes, doors, trunks, or 
cheſts of the bankrupt, where any of his 
goods or eſtate ſhall be, or reputed to be, 


(a) Stat. 21 Jac. e. 19. f. 8. 

( Bat they cannot break open an houſe to ſearch 
for the bankrupt's' goods, unleſs it be the bankrupt's 
goods in the houſe of the bankrupt, _ 2 Show, Rep. 


247. Pl. ”_ 


and 


Chap. 2 Seizure of Bankrupt's Ebate | 79 


and Teize { ; Any of his goods, Wares, wer- 
chandiles, 15 neceſſary — apparel, or 
of bis Wife or children, only Soria and 
any of this bogks, papers, 1 LG 
wich mall be in his 9 — ; 

Coma (359 of bankrupes 
their warrant to 32 goods of 12 
on board (c) twelve ſhips in 7 5. Bay. in 
Devonſhire, the goods were conſigned to — 
ſons in Holland, who had not paid the bank - 
rupt for them the maſters refuſed to deliver 
the goods, notwithſtanding the warrant ; and 
this occaſioned the commiffioners themſelves 
to demand the 5 in on, which were 
ſtill refuſed. * . 

Sir Peter 00 King moved for an order upon 
the maſters for their contempt. The court 
of chancery, at firſt greatly doubted whether 
they could make an —_ in aid and afiſt- 
ance of the, warrant of the — of 
bankrupt, the ſtatute having veſted. a large 
power in them; beſides, the perſons 10 
whom the goods were conſigned, would be 
indebted to the creditors of the bankrupt. 
which creditors might recover by the law af 
Holland. But Sir Peter King (aid they would 


(a) Stat. <a. 2. 2 CG „ 
* 2 Eq. Caf. Abt. 98. pl- 2. 
7 "Wo aps. ol. yy Jos maritime. 2 . 


"Gm 7) Mal. 4. Jur. Marit. 363. * 
E 6 


— 


Bo Ceizure of Bankrupt's Eftate. Chap, 2, 


rather loſe the goods, than follow them 1 into 
Holland. 

Lord chancellor Cowper. Their refoli og 
to deliver the goods upon the warrant, is no 
contempt. to this court, though the commiſ- 
ſioners act under a commiſſion under the 
broad ſeal, I remember the queen was ap- 
plied to, to lay an embargo upon a ſhip in 
the like caſe, but denied ; becauſe an em- 
bargo would have affected other goods in the 
ſhip. The maſters in the preſent caſe have 


ſome colour to detain the goods; for upon a 


delivery of them, they may be diſappointed 
of freight, and the aſſignees of the com- 
miſſion muſt ſtand in the ſame place as the 
bankrupt, and be ſubje& to his contract. 


But, however, an order was made upon the 


maſters to deliver the goods upon payment 
of the freight. money, and the maſter to 
be indemniſied by the creditors, againſt a 
bill of lading, which was ſent to the con- 
ſignees. 

H. a filkman, and F. a dealer in 3 
were partners in both trades; they after- 
wards diſſolved the partnerſhip, and F. gave 
E. a releaſe of all demands, and:t&bk upon 
him the payment of the debts due from the 
coal trade, and H. the debts from the ſilk 
trade, and the reſpective debts were aſſigned 
accordingly; H. died, and a commiſſion was 
taken out againſt E. and the meſſenger at- 
tempting to ſeize the effects of H. in the 

2 hands 


( 


Chap. 2. Summonce for Surrender. 8 


hands of his repreſentative, was oppoſed and 
turned out of poſſeſſion. Lord (a) Hardwicke 
was of opinion, that by virtue of the releaſe 
from F. to H. the whole property of the flk 
trade from the diſſolution of the partnerſhip 
veſted in H. and that the aſſignee could 
ſand in no better light than F. himſelf, who 
had relinquiſhed all his claim, and there- 
fore that the goods of H. ought (5) not to 
have been ſeized at all under the commiſſion 
againſt F. 

„The commiſſioners (c) ſhall appoint 
within the forty-two (4) days, for the bank - 
rupt to ſurrender, and to conform himſelf, 
not leſs than three wee/imgs, the laſt of which 


(a) Alk. Rep. 136. pl. 77. h | 

% But though the taking of theſe goods by the meſ- 
ſenger was illegal, yet the turning him out of poſſeſ- 
fon by force could not be juſtified, for the owner of the 
goods ought to have aſſerted his right by = due courſe 
of law. By lord Hardwicke, Ah. Rep. 137- 

(c) Stat. 5 Geo. 2. c. 30.1. 2. DN. 

(4 Bankrupt who does not within ſorty- two days 
after notice of a commiſſion, being left at his uſual place 
of abode, or perſonally ſerved, if in priſon, and inſerted 
in the Gazerre, with the time and place of the meenng 
of the commiſſioners, ſurrender himſelf; and wtign, 
{urrender, and ſubmit to be examined, and in all things 
conform to the ſeveral bankrupt flatutes (being thereof 
law fully convicted by judgment or informatiin) ſuf- 
ter as a felon, .without benefit of c „ tat. f Geo, 
2. c. 3.71, 1. All offences made feloay by this act, 
are excepted out of the laſt act of grace, or 
pardon, 20 Geo. 2. c. 52 {. 23. See our on 
Pirrott's Trial, fol. 


82 Sunmonce for Surrender. Chap. 2. 
mall be on the forty-ſecond (a) day, limited 


for ſuch bankrüpt's appearance (except on 
commiſſions iſſued ſince 14 May, 1729, 
where the bankrupt hath before füt rendered 
himſelf to be examined, in which 
wilt i de \ ? a 


I nen 4 Jil 


1 
& 


ale, the 


| (a) The great ſeal may enlarge bankrupt's time for 
ſurrendering, & c. to 30 days, 'fo as the order be made 
ſix days before day of ſurrender; &c. Stat, 5 Geo. 2. c. 
30. ſ. 3. but it was uſual, in caſe a memorandum was 
brought to the acting commiſſioners, fitting at Gd. 
hall, from the ſecretary of Bankrupt's office, that a 
petition was lodged for the enlargement bf time to fur- 
render, &c. to receive ſuch notification in lieu of an. 
order, which is now refuſed, becauſe lord 4p/iey bath 
been pleaſed to order, that no ſuch petition ſhall be re- 
ceived, 'unleſs the ſame be preſented ſo as to be an- 
fwered fx days before the day the bankrupt is required 
to finiſh his examination, excluſive of the day whereon 
the ſame is anſwered. See Order, dated 20 April, 1773. 
A commiſſioner of bankrupt, on his being examined- 


before a committee of the houſe of commons, touch-. 


ing the bankrupt laws, to whom the petition of ſeveral 
bankrupts was referred, ſubmitted,” that if a bankrupt 
did not ſurrender till the laſt day, that he ſhould ſur. 
render at zex o'clock in the morning of that day, and 
this ſor the caſe of the commiſſioners, who are obliged. 


to ſit till twelve o'clock at night, of the laſt day, and. 


perhaps all night. See the report in 28 vol. Com. 


Journ. but courts of juſtice have ſince been of apinion, . 


that it was unneceſſary to have recourſe to the parlia- 
ment to remedy ſuch evils for lord Mansfield, in Per- 


rot' caſe, declared, that the commiſſioners might ad- 


journ, ſee 2 Bur. Rep. 1424, 1128. and. led 4p/ty 
| bath 6rdered bankrupts to "red ay - 


of ten and one in the forenoon. See all his lord- 
ſhip's orders for enlarging bankrupt's time, made fince 
20 April 177. 8 


com- 


etween the hours 


Chap. 2. Summonce for Surrender. 83 


commiſſioners ſhall appoint. only one Fiting 
more, for the purpoſe of ſuch- perſons ſur- 
rendering and conforming himſelf, unleſs the 
aſſignee ſhall think more {/tings neceſſary, 
(and deſire the ſame) and three weeks notice, 
at leaſt, ſhall be given in the Gazette of the 
time and place of ſuch meetings. 

With all due deference to the legiſlature, 
we beg leave to offer an obfervation on the 
above clauſe. 

It is allowed on all hands, we believe, that 
the bankrupt ſtatutes are the ſole guide and 
authority for the commiſſioners, and all 
others, who act in bankrupt matters, to de- 
termine themſelves by; accuracy, 
cuity, and certainty are therefore eſſentially 
neceſſary in penning theſe acts; the clauſe 
under conſideration ſeems, in our humble 
opinion, totally deficient in every one of the 
above requiſites, for the legiſlature by mak- 
ing uſe of the words meetings and fittings, 
as above ſet forth, hath rendered rather 
doubtful, whether the commiſſioners are not 
obliged to give three weeks notice, at leaſt, 
of every meeting within the forty-two days, 
tor all bankrupts to ſurrender and conform; 
this ſeems the natural conſtruction of the ex- 
preſs words of the act, as we apprehend that 
the word meetings alludes to bankrupts who 
have ſurrendered themſelves fince 14 May, 
1729, and the word {tings to bankrupts 
who did ſurrender before ſaid 14 May, 1729. 

But 
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84 Summonce for Surrender. Chap. 2. 


But yet, on conſideration, the expreſs words 


of the act, cannot convey the meaning of the 


| legiſlature, becauſe the time for the ſurren- 


„&c. of the bankrupt is limited to forty. 
tw days, or ſix weeks, whereas three weeks 


notice on each of the meetings would extend 


it to nine weeks. 

Upon (a) certificate under the hands and 
ſeals of the: commiſſioners that:a commiſſion 
is iſſued, and the party proved before them 
bankrupt, any juſtice of the ſuperior (5) 
courts in Weſtminſter-hall, or any juſtice of 
the peace ſhall, upon application, grant his 
warrant under-his — and ſeal for appre- 
hending the bankrupt, and committing him 
to (c) goal, there to remain until he be re- 
moved by warrant under the hands and ſeals 


of the commiſſioners, in order for his exa- 


mination and diſcovety. 

A commiſſion of bankruptcy being taken 
out, and the party declared bankrupt, after 
the three fittings at Guild-ball had been ad- 


vertiſed in the Gazette for the bankrupt to 


ſurrender, and to diſcover: his eſtate and ef- 
fects, the commiſſioners in the intermediate 
dime having met, and examined witneſſes 


0) Stat. f. Geo. 2. e, 30. f. 14. 


.f#) Viz. King's Bench, Common. Pleas, or Exchequer. | 


(The goaler or keeper to whoſe cuſtody the bank- 
Tupt-ſhall be committed is to receive him, and forth- 


with to give notice to the commiſſioners thereof, Stat. 
une 30. f. 14. | Bo 
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vpon interrogatories, and finding upon ſuch 
examination, that the bankrupt had been re- 
moving and concealing his effects, and frau- 
dulently conveying his cal eſtate, in order 
to defraud his creditors, thought proper to 
ſummon him by their meſſenger to appear 
before: them the neut morning; and it ap- 
pearing that he had been ſerved with the 
ſummonce, and refuſed to attend, the com- 
miſſioners in purſuance of the above clauſe 
certified this fact to Mr. juſtice Cp . who 
committed him to Vetgate, and upon the 
keeper of Netgates ſending a written notice 
to the commiſſioners, that he had the bank - 
rupt in his cuſtody, theꝝ immediately ſeat their 
own warrant to bring him before them, and 
upon his refuſing to take the oath in order 
to his being examined, they re- committed 
him to Newgate, (41 


he bankrupt preferred his-petition to lord | 
chancellor Hardwicke, ſ\uggeiting, that he bad 1 
been illegally committed to Newgete, and 4 
prayed that he might be diſcharged from his 4 
confinement, | on: 

Lord chancellor: As to the legality of che 
commiſſioners certificate to Mr. juſtice Cha- 
ple, and the proceedings upon it, tis an intize 
new de and quite @ new caſe; and 
therefore at the firſt opening of it 1 had great 
daubt, whether 1; cau}d propetiy determina 
the legality of the commitment, as an 
corpus, might have been ſued out, and —— 
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been decided by the judges of the common 
law, which is the ready way. But I do re. 
member a caſe of John Ward before lord 
chancellor King, not unlike the preſent, 
where he determined a commitment by com- 
miſſioners of bankrupt to be juſtifiable, af. 
ter he had taken ſome time to conſider of 
it. 1 think therefore the certificate which 
has been made in this caſe is purſuant to the 
powers given to commiſſioners under the ſta- 
tutes of bankruptcy, for by the old acts, 
which conſider him as a criminal and frau- 


dulent perſon, commiſſioners © - had full 
by their diſcre- - 


power and authority to take 
tions ſuch order and direction with the body 
and bodies of a bankrupt, whereſoever he or 
| ſhe may be had, either in his houſe, ſanctu- 
ary, or elſewhere, as well by. impriſonment 
of his or her body or bodies, as alſo with 
all his or her lands, &c. and alſo with his 
or her money, goods, chattels, wares, mer- 
chandizes, and debts whatſoever, ' 13 Eliz. c. 
7.” The rigour of the law indeed, as to his 
perſon, is taken away, and yet the power of 
examining ſtill remains; but though the ſe- 
verity of the old acts is mitigated, yet a 
greater puniſhment is inflicted; for a bank- 
rupt, if he does not ſurrender, is now guil- 
ty of felony without benefit of clergy, but 
then he has to the laſt day te conform him- 
ſelf to- this and the other acts. The 5 Geo. 
2. appoints three ſittings- at Guildhall, in the 

COS. | ſpace 
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ſpace of forty-two days, for particular pur- 
poles but would it not be a very ab- 


ſurdity, if the bankrupt might uſe of 
the forty-two days to embezzle his effects, 


and to quit the kingdom; and that the com- 


miſſioners, though appriſed of his intention, 
ſhould have no power to prevent it, by ſum- 
moning him before them in the intermediate 
time, and commiting him if he refuſes to be 
examined ? _- 

It has been objected by the bankrupt's 
counſel, that the commiſſioners have made 
the certificate variant from the ſummonce, 
for the latter is general for the bankrupt to 
attend, and the certificate mentions the cauſe 
for which they ſummoned him, natnely, to 
examine him upon an embezzlement of his 
effects. But there is no weight in this ob- 
jection; for the commiſſioners were not un- 
der any neceſlity of mentioning the cauſe of 
ſummoning the bankrupt in their certificate, 
becauſe the judge, upon their barely certi- 
fying that he refuſed to attend, is obliged 
to commit him. As in this caſe the commiſ- 
ſioners had full evidence of the bankrupt 's 
intention to ſecrete his effects, and to make 
fraudulent aſſignments of them, they (a) have 
done rightly, wiſely and diſcreetly in the 


(a) Ss Warden, Eſq. « one of che preſent com- 
miſſioners of bankrupts, was an acłiag one * 
commiſſion. 
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method they have taken to prevent it, by 
ſummoning the bankrupt, and committing 


him for diſobeying their ſummonce. I do 
not ſay this to encourage commiſſioners of 
bankrupt to uſe this power, wantonly, but 
upon ſuch circumſtances as appear in the 
preſent caſe, I am opinion it was very pro- 
perly exerciſed, and the proviſo which im- 
mediately follows the clauſe that relateg to 
the certificate of commiſſioners of bankrupt 
to the judges, . &c. in the 3 Geo. 2. makes it 
extremely clear, that the | commiſſioners at 
their diſcretion may examine a bankrupt in 
the intermediate time, between his being 


declared a bankrupt, and the fittings at 
OO All e 

For the words are,“ Provided () always, 
that if any ſuch perſon or perſons, ſo appre- 
hended and taken, ſhall. within the time or 
times allowed by this act for that purpoſe, 
ſubmix to be examined, and in all things 
conform as if he, ſhe, or they had ſurren- 
dered, as by this act ſuch. bankrupt or bank- 
rupts is or are required, that then ſuch. per- 
ſon ſo ſubmitting ra Ball have 
and receive the benefit of this act, to all in- 
tents and purpoſes, as if he, ſhe, or they, 
had voluntarily come in and ſurrendered 
hi mſelf, herſelf, or themſelves; any thing 
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therein contained to the contrary thereof in 
any wiſe notwithſtanding (a). 


0% A.. Rep, 240, pl. 131. 2 Eq. Caf, Abr. 99 


—_— _— 


as 
— 
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ORD Hardwicke (a) often ſaid, that 

the aim of the legiſlature in all ſta- 
tutes, concerning bankrupts was, that the 
creditors ſhould have an equal proportion 
of the bankrupr's effects as far as ble. 
Lord (5) Mansfield expreſſed himſelf to the 
ſame purpoſe on a like occaſion. 

Creditors may come in within four months 
after iſſuing of the commiſſion, and until a 
dividend” be made (c); and ſhall be at li- 
berty to prove (4) their debts under the 
commiſſion, without paying any contribution 


(a) 4k. Rep. 183. 229. 233. 

% Bur. Rep. 476, 477- 5 

(c) Stat. 1 Jac. c. 42 : | 

(4) Perſons are conſidered only as creditors at large 
of a bankrupt, till they have proved their debts under 
the commiſhon, Ak. Rep. 153. pl. 92. id. 149- 


3 
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or ſum of money whatſoever, for or on ac- 
count of fuch debt (a). 1 
The common proof before the commiſ. 
ſioners is the (5) oath of the creditor, which 
1s binding, unleſs the bankrupt, or the other 
creditors object to it, and then it is (c) ex- 
amined, and an appeal (d) lies from the de- 
termination of the commiſſioners to the great 
ſeal by petition, but if no objection is made 


* 


fa) Stat. 5 Geo. 2. c. 30. ſ. 25. 

(5) The commiſſioners may examine upon oath, or 
etherwiſe, for the diſcovery of the truth and certainty 
of debts, for which the creditors ſeek relief by the 
commiſſion, ſtat. 2 1 Jac. c. 19. ſ. 9. And if ſuch cre- 
ditors perjure themſelves either viva voce before the 
commiſſioners, or by affidavit or affirmation exhibited 
unto them, they ſhall ſuffer the penalties inflited by 
ſtat. 5 El. c. 9. ſ. 3. & ſtat. 2 Geo. 2. c. 25. ſ. 2. (per- 
petuated by 9 Geo. 2. c. 18.) againſt wilful perjury; 
and ſhall be liable to pay double the ſum ſo {ſworn or 
affirmed to be due, ſtat. 5 Geo. 2. c. 30. ſ. 29. 

(c) Lord Hard wicke ſaid, that if there did not ap- 
pear to the commiſſioners any reaſonable objection to 
the fairneſs of the debt, the creditor ought to be ad- 
mitted ; but that if they (though the creditor had made 
a poſitive oath) had juſt grounds to doubt the fairneſs 
of the debt, they did right to admit it only as a claim. 
Ath. Rep. 71. Nay, that if it was not made out to their 
ſatisfaQion, it might be rejected. Ak, Rep. 222. 

(4) A creditor offered proof of his debt, which the 
commiſſioners diſallowed, whereupon application was 
made to the court, who at firſt declined.to meddle with 
it, but at length conſented to hear the proof. Chan. 
Caſ. 275. 


in 
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in a reaſonable time, ſuch proof by oath is 
(a) concluſive. 0 

Creditors (5), upon what ſecurity ſoever 
they be, come in equal, unleſs ſuch as have 
obtained actual execution, or had taken 


pledges for their juſt debts before the bank- 


ruptcy, and the reaſon is, becauſe from the 
act of bankruptcy, all the bankrupt's eſtate 
is veſted in the commiſſioners, who are eſta- 
bliſhed as courts of juſtice touching the 


| bankrupr's eſtate, and before whom the cre- 


ditors muſt authenticate their debts, in or- 
der to receive their dividends; and there- 
fore they muſt equally admit all perſons to 
make proof of their debts... - 

A creditor, though he hath ſecurity, may 
come in and prove his debt, becauſe poſſibly 
his ſecurity, may prove deficient (c; and 
every-creditor is to ſwear whether he has a 
ſecurity, or not, and if he has a ſecuri- 
ty, and inſiſts upon proving his debt, he 
myſt deliver up the ſecurity for the be- 
nefit of the » creditors at (d) large, be they 
mortgages or (e) pledges, unleſs it be a joint 
ſecurity. from the bankrupt, and another 


(a) By Hardwick: Chancellor. 44. Rep. 97. 

(5) Bac, Abr. 258. See Creditor by Judgment. 

(0) 5 Vin: 8b#, 74. pl. 8. 

(4) It feems that it ſhould be creditors under thec am- 
miſſion, not tj at large, becauſe lord Hardwicks 
— — between ſuch creditors. Ser fol, 81. 

ote (4). 

(e) Al. Rep. 105. 


perſon, 
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perſon, for then he may come in for his 
whole debt under the — without 
being compelled to deliver up ſuch joint ſe- 
curity, as he is (a) entitled to get in what he 
can from the co- ſecurity. 

Where a creditor proves a debt under the 
commiſſion, and alſo proceeds at law for the 
recovery thereof, and detains the bankrupt 
in euſtody on the action, his only relief is to 
petition the great ſea), that the creditor or 
plaintiff may make his election, either to 
abide by the commiſſion,” or to proceed in 
his action; whereupon he will be ordered to 
make ſuch election within a limited time, 
uſually about a week; and which ever re- 
medy the creditor chuſes, he will be at li 
berty to aſſent to, or diſſent from, the certi- 
Keate : but if the election be to proceed at 
law, the creditor muſt receive all dividends 
under the commiſſion, 

If a man trade with a bankrupt between 
the act of bankruptcy and the - commiſſion 
ſued out, whether by delivery of goods, or 
payment of money, without notice of the 
act of bankruptcy, the bankrupt keeping 
open trade, ſuch. perfon ſhall come in as a 
creditor for ſuch goods or money (). 

As to goods /old to a bankrupt, or money 
received of him between the act of bankrupt- 


600 2 Att. Rep. 528 N 
(6) 7 Vin, Abr. 69. .. 6. ſo determined in 1716 
77 


cy, and the commiſſion ſued out, without 
notice of the act of bankruptcy, the bank 
rupt keeping open trade; lord Man 
(a) ſaid, that till the making of ſtat. 19 Geo. 
2. c. 32. if the bankrupt had bona fide bought 
goods, or negotiated a bill of exchange, and 
thereupon, or otherwiſe in the courſe of 
trade, paid money to a fair creditor, after he 
himſelf had committed a fecret act of bank- 
ruptcy, ſuch bond fide creditor was liable to 
refund the money to the affignees, after a 
commiſſion and aſſignment; and the payment 
though really and bond fide made to the cre- 
ditor, was avoided and defeared by the ſecret 
act of bankruptcy; but that this was reme- 
died by the above ſtatute, in caſe no notice 
was had by the creditor, (prior to his re- 
ceiving the debt,) That his debtor was be- 
« come bankrupt, or was in inſolvent cir- 
« cumſtances.” - 

The legiſlature (4) has declared, that pre- 
vious to the year 1746, it a bond fide — 


(a) Bur. Rep. 32. 

% In'the preamble to ſtat. 19 Geo. 2. c. 32. . 
the parliament declared, that many perſons within the 
deſcription of, and liable to, the ſtatutes concerning 
bankrupts; frequently committed ſecret acts of bank- 
ruptcy, unkaoen to their creditors and other pern 
with whom, in the courſe of trade, they had dealing: 
and tranſactions; and after the committing thereof, 


continued to appear publicly, and carried on their trade 
and dealings, by buying * ſelling of goods and met 


ch diz. * 
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of a bankrupt had received his debt of ſuch 
bankrupt, between the act of bankruptcy 
and the commiſſion, though ſuch creditor 
had no notice of the act of bankruptcy, yet 
ſuch payment was void, and the creditor was 
obliged to refund. 

The law as to the point of the debtor of a 
bankrupt's refunding ſeems to ſtand thus, 
according to the reporters of good authority 
in Weſtminſter-ball. NN 

A bankrupt may receive his debts after an 
af of bankruptcy committed, from ſuch of his 
debtors as do not know him to be bankrupt 
(a), and the payment will be good, and a dil- 


chandizes, drawing, accepting, and negociating bills 
of exchange, and paying and receiving money on ac- 
count thereof, in the uſual way of trade, and in the 
ſame open and public manner as if they had been ſo]. 
vent perſons, and had not become bankrupts: and 
that the committing ſuch ſecret acts of bankruptcy to 
avoid and defeat payments, really and bn fide made 
in the caſes, and under the circumſtances abore men- 
tioned, where the perſons receiving the ſame had not 
notice of, or were privy to, ſuch perſons having com- 
mitted any act of bankruptcy, would be a great diſ- 
couragement to trade and commerce, and a prejudice to 
credit in general, - 

(a) Stat. 1 Jac. c. 15. f 14. 2 Show, Rep. 522. 
7 Vin, Abr. 108. 2 Eq. Caf. Abr. 396. pl. 3. Lord 
Hardwicke ſaid, that this ſtatute did not indemnify a 
creditor of bankrupt, unleſs it appeared that he had no 
notice of the bankruptcy at the time of receiving his 
money; and that the courts of law had conſidered this 
an hard caſe, and always required a ſtrict proof of no- 
tice. Ath, Rep. 157. | 


charge 
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charge againſt the commiſſioners and the 
aſſignees (a); ſo, if the party was compelled 
to pay by ſuit (5); and formerly, till the 
commiſſion ſued, the debtor ought not to 
repay, though he had notice of the bank- 
ruptcy (c). 

Lord (d) Hardwicke obſerved, that the re- 
lation of acts of bankruptcy was as hard a 
caſe as any in the law, becauſe this relation 
might go a great way back, and over-reach 
all tranſactions without regard to their being 
fair (e) or fraudulent ; that it held in ſales of 
goods, and payment of money, and over- 
turned not only contracts, but acts upon 
record, and legal acts, as judgments, and 
executions executed, where (/) theſe acts 
happened after the act of bankruptcy com- 
mitted. 

He obſerved further, that it was ſaid fic- 
tions of law ſhould not enure to the preju- 
dice of any body, but were invented to ſup- 
port rights, and to be ſure (he ſaid) that was 
the rule, but that this caſe was taken out of 


Ta) 3 Keb. Rep. 190. pl. 38. 

(5) 3 Keb. Rep. 232. Fern. 94. 2 Yentr. 358. 

(r) X, Rep. 232. Freem. 349. pl. 435. 

(4) Att. Rep. 127. Veſ. Rep. 328, 329, S. P. 

(e) Doctor Blackfones opinion on this matter ſeems 
nther izjudicious ; for he ſays, that the intention of this 
relative power is only to reach fraudulent tranſaftions, 
and not to diffre/s the fair trader. 2 Black. Com. 486. 

(f) See Bur. Rep. 32, 33, 37. 
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another general rule, which had been ad- 
hered to for the ſake of public utility, viz, 
That it was (4) better a, private miſchief 
ſhould enſue, than a general inconvenience; 

but that ſince trade had increaſed, the wiſ. 
chiefs and inconveniencies had multiplied, 
and therefore the above ſtat. 19 Geo. 2, c. 


32. was made, and'one of the principal caſes 


provided for by it, was the negotiation of 
bills of exchange, and though. the party 


might not bring himſelf ſtrictly. within the 


act, yet if he was within the meaning of it, 
the court of cbancery would go as far as it 
could in ſupport of it. 

We will now conſider creditors more par- 
ticularly, and for that purpoſe digeſt them in 
\ alphabetical order. 


A. 


Lord Hardwicke referred it to the commil- 
ſioners to ſettle the value of an annuitan!'s 
life, and that ſhe be admitted a creditor for 
ſuch valuation, and the arrears. of the an- 
nuity, and not for the whole (5) purchaſe- 
money. 


(a) Lex citius wult tolerare privatum Damnum, quam 
publicum Malum, Co. Lit. 15 2. b. 

6 The creditor gave 300 J. for an annuity of 301. 
a year, for her life, payable out of the bankrupt's 
eſtate ; as the annuitant had enjoyed the annuity eight- 
teen years, his 2 ** it unreaſonable that ſhe 


Lord 
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Lord (a) chancellor King, Talbot, and Hard- 
wicke, ordered an apprentice, whoſe maſter 
became bankrupr, to be admitted as a cre- 
ditor (20 under the commiſſion on account 
of the apprentice fee received by the maſter, 
only for the remaining ſum thereof, after 
deducting for the time he lived with the 
bankrupt. 


W. draws bills of exchange on H. who had 
no effects of V. in his hands, the bills are 
tranſmitted to R. and Company, and indorſed 
over by them to ſeveral perſons. Lord (c) 
Hardwicke ordered the aſſignees of R. & Co. 
to be admitted as creditors under V com- 
miſſion, for ſo much as they had paid to the 
indorſees of V' bills of exchange under &. 
and Co's commiſſion, 


* have the whole purchaſe money. £4. Rep. 251. 
134. 

: 70 Ath. Rep. 149. pl. 89. See id. 261. Apprentice - 
ſhip is not diſſolved by the bankruptcy of the maſter. 
Str. 582. 8 Mod. 235. Sel. Caf. 278. pl. 218. Forty, 
Rep. 231. 2 Ld. Raym. 1352. Foley, 229. 

(5) But lord Hardwicke on another occaſion beld, 
that the moſt equitable method was to allow the ap- 
prentice a groſs ſum out of the bankrupt's effects, and 
that commiſſioners of late years had recommended it 
to creditors to allow it, and in his opigion very right- 
ly, for it would be hard to make the apprentice come int 
as a creditor under the commiſſion, Ad. Rep. 261. 

( Ak. Rep. 122. pl. 67. 
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Fhe execution of the aſſignment by the 
commiſhoners under the commiſſion, on be- 
half of which the af/ignee applies to be ad- 
mitted a creditor, ſhould be proved, either 
by affidavit before a maſter in Chancery, ex- 
hibited to the commiſſioners, or vivd voce 
before them, but the bankrupt need not join 
with his affignee in the depoſition, becauſe 
though the bankrupt hath actually received 
the debt, the payment may happen to be void 
as to his af Ig nee. 


In (a) equity a bond is "ki for va- 
luable (6) conſideration paid, and the aſſignee 
alone becomes entitled to the money, ſo - 
if the obligee after (c) notice of the aſſign- 
ment, pays the money to the obligee, he 
will be compelled to pay it over again ; and 
though a bond, being a choſe in action, can- 
nat (4) be aſſigned over by law ſo far as to 
enable the aſſignee to fuer in his own (e) name, 


pet 


(a) 2 Vern. 595. pl. 5 34. Becauſe the aſſignor can 
furniſh the offignee with all the means of reducing it in- 
to poſſeſſion. By Burner Juſt. Ait. Rep. 171. 
_ -» (8) 3 Chanc. Rep. $3: [*go.] 
(c 2 Fern. 540. But % +2 to the obligee with- 
out notice of the aſſignment i is good. Chance. Cal, 


232: 


575 Unleſs for a debt due by an aſſignor to the aſe 
ſignee. 3 Lev. Rep. 234. Ney. Rep. 52. 
(%) And by the modern practice he may ſue for it 
1 Pa name of the obligee, as his attorney, ſo pot by 
. uri. 
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yet he has by the aſſignment ſuch a title to 
the paper and wax, that he may keep or can- 
cel it. 

Bonds are aſſignable in Holland, and there- 
fore an aſſignment of bonds there, accord- 
ing to their cuſtom, are allowable here, by 
lord-keeper (a) Finch. 

The obligee in the original bond muſt join 
with the aſignee in the depoſition that he hath 
not received the debt, or any part thereof, 
or any ſecurity or ſatisfaction for the ſame, 
for if the obligor (the bankrupt) has dil- 
charged the debt, though he paid it to the 
obligee with notice of the aſſignment, yet 
the bankrupr's eſtate in ſuch caſe is totally 
diſcharged ; and the affignee mult take his re- 
medy over in chancery againſt the obligor. 


Though (5) debts are not 0 aſſignable in 
law, yet they are on good conſideration aſ- 


Burnet. Juſt. 44. Rep. 171. but Bacon doubts whether 
this can be done without an expreſs authority. Bc. 
Abr. 157. 

(a) Chan. Caſ. 232. 

(5) 2 Chanc. Caſ. 7. 36. | . 

(e) A choſe in ation may be aſſigned over for lawſol 
cauſe, as a juſt debt, but not for maintenance. 15 
H. 7. 2 pl. 5. Bro. Abr. 137. pl. 3- Other autho- 
rities ſay, that if one aſſigns over his debt to another, 
and the debtor agrees to it, yet that the ee ſhall 


not have action, nor the debtor be diſcharged agaimft 


the aſſignor. 11 H. 6. 7, pl. 12. 16. pl. 9. by the 
court, Bro. Abr. 225. pl. 178. which note; 3 Fon. 


Abr. 151, 
F4 ſignable 
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ehe n gc. G dkegpet 40 Bridenan 
1ad,;, Hof, 1 i J. not, pfott IO allign- 
Aa Hats §. R was in 


Facty been bt due ig, the gene, 


t or choſe in a 208 Was 
aſgned. to one to, ham the an owed 
nothing precedent, ſo that the aſſignment, 17 
W or fs, r wegen Swen. 
1 law. of hants, a. Te may (4 ) 


debts... he ori 4 7 ditor muſt join 
ae. Gepaſi ion K he aſſignee. (For the 


nee. of a ſhip, . 7 ——— 7 
40 9/2908 had been employed by one 
who became bankrupt, aſſignees petition to 
have up papers, ls) that the attor#ey might 
come in for his demands pari paſſu, with other 


ET" 
Lord chancellor 7 albet : the attorney hath 
a lien upon the papers, in the ſame manner 


_ againſt. aſſignees, as againſt the bankrupt ; 


and though it doth not ariſe by any expreſs 


contract or agreement, yet it is as effectual, 


being an implied contract by law; but as to 
papers received after the bankruptey, they 
cannot be retained z and therefore if the aſ- 
ſignees deſire it, let the bill be taxed, and 


upon payment papers delivered up (e). 


(a) 2 Freen. 1 J. 18 
(6) 2 Chan. "Ou p N 


(c) 7 Fin. Abr. 74. pl; 8. 


Chap. 33 Bal. 101 
| + 

If A. is Bail for B. either to bring in his 

body, or to pay the condemnation money, 

and B. becomes a bankrupt, whereupon A. 

pays the money, he may come in as a cre- 


ditor (4). 


If the bail be liable, that is, if he has juſ- 
tified himſelf as ſuch, before his principal be- 
comes bankrupt; though he be not fixed till 
after, . yet it ſeems he is well entitled to make 
his claim ferthwith, and to prove; as ſoon as 
he has paid the condemnation money, other- 
wiſe there could be no reaſon for the diſtinc- 
tion between ©*-debitum in preſenti, ſolvendum 
in (S) futuro. Yet quere, for lord (c) Hard- 
wicte declared bail were no creditors till 
damnified. See Sureties. 


The creditor of a bankrupt had bills of 
exchange. on merchants in Holland, who made- 
themſelves liable by accepting them, and af- 
terwards failed and compounded with their 
creditors; ſo that this creditor had two per-- 
ſons at ſtake for his debr, one of them. 
bankrupt, and the other had made a com- 
poſition ; this creditor had received nothi 
under the compoſition, at the time he pr # 


his debt, under the commiſſion of bankrupr,, - 


(a) Com. Dig. 527. . cs 
(5) See 2 Stra. 949. 2 Barnard. K. B. 251; 355+ 
wc / 


(e), A. Rep, 238. pl. 130. 
Te or 


NE ene Chips 
2nd therefore admitted a creditor for the 
Whole; but befoft à dividend he rbceived 
f e we, and fix pence” in the pound, 
under the compofitioſ of! the acteptors of 
the bills; the commiſſioners directed that he 
ſhould Be paid His dividend, after dequcting 
What he Had received on 25e bills bf exchange ; 
the aſſignees ſaid, that he fhould be paid a 
dividend only on the fu left after deducting 
the 28. 6d; but (a) this would be taking away 
from a man the double ſecurity he had, and 
which he might make uſe of in law and 
equity, till he (6) was ſatisfied his whole 
debt; as the compoſition was not paid till 
after the debt proved, the creditor ſhovld 
receive a dividend on his whole debt pro 
rats with the other . creditors, and accompt 
thereafter for what he had received, or ſhould 
receive on the bills of exchange; and that this 
would not be any prejudice to the eſtate, for 


ta) So ſaid by lord Hardwiele. Ath. Rep. 110. 

(4) Suppoſe (faid lord Hardwicke) there are ſeveral 
obligors, the obligee may have ſeveral actions againſt 
them all, ſeveral judgments too, and ſeveral execu- 
tions; but he ſhall not levy more than one ſatisfaction 
far his debt; if he does, courts of law will Rep in. 
LStra. 91 The ſame in 6//ls of exchange, actions, &c. 
lie againſt drawer and all the indorſers, but only one 
ſatisfaction for the debt; ſo under commiſſions of 
bankrupt, the creditor is entitled to come under the 
commiſſion againſt all the obligots, drawers, &c. and 
this 1s nat a preference given to ſuch creditor, but a 
benefit he is entitled to at law, upon all his ſecurities, 
till he is completely ſatisfied. 44, Rep. 110, i 

* ; 


each. J. Cellar ty bil f Exchange. 103 


2 


if he 1 fm from thoſe, bills of. er- 
obange. 3 d anſwer 208. in the pounds 
A —_ allig dees for, che 


he Hoy 
ſurplus: | * 
Pars wick aid, „ that 22 caſe if. 
* 


10 1 ro 


not admit a, perſon who had received a divi- 
nend of 65. ra the drawer. to prove 
more an the remaining 145, as a creditor 
under, the, commi ion againſt the indorlee, 
becabſe the credicor x there had reccived the 
benefit before he bad attempted to prove 
his debt againſt, the indorſee under the com- 
miſſion (4), 

A. drew a ill, payable to B. on C. in Hel- 
land, for 1001. C. accepts it, afterwards A. 
and C. became bankrupts, and B. receives 
401. out of C' effects, after which he wanted 
to come in as a creditor for the whole 100 7. 


out of As effects. Lord chancellor Maccles-- 
field permitted B. to come in.as a creditor 


for 60 J. and directed the maſter to ſee whe- 


ther the other 40 J. was paid out of A's ef-- 
fects in C's hands, or out of C's own effects; 


if the latter, then C. was a creditor for this 


40 J. alſo, but if out of As effects, then 40 l. 


of. the 100 f. was paid (c) off. 


(a) See under Creditor by note of hand.“ 


C5 Ait. Rep. 111. 2 N. Rep. 11 8. C. 
(c). 2 Wil: Rep. 89. pl. 21. * 


E 6 


at in 91 which, the court would 


The- 


104 Cduor by R. Chap. 3. 


The coſts. and charges -of- proteſting 27% 
of exchange. accrued! before the commiſſion 
iſſued, allowed by lord Herdipicke (4); to be 


- 


the: colts ariſen afterwards. + , - 44 

If a man draws a bill of eucbangt before he 
becomes bankrupt, though it is not proteſted 
till after, yet it ſeems that the debt incurred: 
thereby may be claimed immediately, and 
proved when the bill is returned proteſted; other- 
wiſe, the diſtinction- of t delitum in prieſenti, 
ſelvendum in ſuturs would be groundleſs (4) 
ain len i iht 3 si 0 


A. lent money to B. and C. on their Bonde, 
B. became bankrupt, the commiſſioners aſ- 
ſigned the eſtate in truſt for the creditors. 

A. ſued the Bond againſt C. and got judg- 
ment, and took him in execution by a ca. ſa. 
and thereupon C. paid A. 24. but being old 


and poor, A. conſented to diſcharge him out 


of cuſtody. Lord chancellor (c) Harcourt. 
decreed” A. to come in as a creditor for a. 
moiety. of what remained due on the bond, 
for the execution being ſubſequent to the 
aſſignment of the bankrupt's eſtate, ſhould 
not (at leaſt in equity) diſcharge s demand 
out of the bankrupt's. eſtate; but becauſe 


a Ati. R 1 . 1. 37. 
* See 2 Sir. 94 ve 2 Barnard. K. B. 251, 2+ Kt, 
239, pl. 191. Contingent creditors,” fol. gg. 
tc) Wil. Rep. 237. pl. 
each 


proved under the commiſſion bur-n0 part of 


comp 
cred! 
every 
the 5 
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cred1 
to no 
due 
19 reſ 


Chap. 3. Creditor em. Book-tereper. tog 
each: in equity was liable but to half the 
debt, and C. Was not the original "debtor. 
for the Whole, A ſhould have telief omy 
for a mpiety/ of his remaining debt againſt 
the aſſignees; but Had the 'bankrupt been 
the original debtor, and had borrowed all 
the money; then A. ſnould come in before the 
aſſignees as a creditor for all his debt. 

Lord chancellor Hardwicke faid,. that 
though a creditor on bond and an open ac- 
compt beſides, Was finally to be admitted a 
creditor only for the balance, yet it was 
every day's experience to admit him to pro 
the bond. debt, but ſtill the commiſſi 
might take the accompt afterwards, and the 
creditor ſhould be entitled, on a dividend, 
to no more than what appeared to be really 
due to him on the balance (a). See = Tate- 
« reſt," it | 1) as 


Though the book-keepty of a merchant or 
tradeſman, is (5) allowed to make an affida- 
vit, in order to hold a defendant to bail at 
law, who ſtands indebted ro his maſter, if 
he will. ſwear (c) poſitively to the debt, ſuch 


(a) Al. Rep. 70. | 

MO th 1226. 2 Barnard K. B. 256. 2 Kid. 
114. pl. 65. 

(c) A pofetive oath of the deb is required, both by 
the act of parliament (12 Geo. c. 29. . 2. perpetuated 
by 21 Geo. 2. c. 3) and by the eſtabliſhed rule of the 
court, 2 Bur, Rep. 655, | 

h00k- 


206 Boot. teeprr. Bulldep: 
keeper ene rages 1 


to prove a debt for his maſter under a com- 
miftion of bankrupt; becauſe under cottimi. 
miſſions of bankfupt the ereditor's (a) own 
poſitive oath is required, but the act of par- 
hament (Y) for holding to bail or acting 
defendants,” diſpenſes with the oath bein 

taken by the creditor himſelf,” provided the 
oath be" poſitive, for then it may be taken 
by any perſon; and upon conſideration the 
diſtinction ſeems teaſonable, for the oath re- 
quired at law it only to oblige the debtor to 
give his credirof good ſecurity, that the debt 
when legally recovered ſhall be ſatisfied; 
whereas the oath taken under commiſſions 


of bankrupt, gives the proof of the debt, 


the effect of a verdi# or judgment at law, and 
as to the objection, that the creditor's oath. 
for ſubſtantiating his own demand ought to. 


be rejected, as being the evidence of a party 
intereſted, which in general is. not admiſſable 


at law; it may be anſwered, by obſerving 
that the juriſdiction under commiſſions of 
bankrupt is equitable, as well as legal. 


A. by articles was to build certain houſes, 
B. furniſhed him with materials, and took 


an aſhgnment of the articles. for his ſecu- 
* 
(a) Tr, Ati. Rep. 77. 
(6% Geo. c. 29. f. 2. 


rity, 


Chaps. 


rity, b 
* 

f O 
equity 
A. was 


the ce 
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Chap. 3+ Colleflor, of Taxes...Campunies. 107 
rity, but before the agent A. was bank- 


ru 

Pn chancellor Corper : B. has a ſpecial 
equity, in as much as by what he advanced; 
A. was enabled to perform his agreement to 
the common benefit of the creditors, and 
therefore B. ſhall have all his money he ad- 
vanced after he had a ſpecific intereſt in the 
articles; but as to What he gave credit for 
before, 'be truſted as another creditor. 

And lord chancellor put the caſe of A. 
in building a ſhip, he becomes bankrupt, and 
after B. furniſnes materials to finiſh it; B. 
ſhall bave all his money, and not come in 
average with the other creditors (). 


C. 


The collector or gatherer of taxer muſt pro- 


duce his authority, viz. his appointment or 
deputation, that the commiſſioners may 
jadge of the legality of it, otherwiſe the 
bankrupt's eſtate may be doubly charged 
for one and the ſame debt. See Pa- 


* ryſbiones.” s 


The clerk is ufually appointed receiver of 
his company, and is therefore the proper per- 
lon to prove a debt due from a EDS 
his company, his appointment under the — 


() 7 Yin, Abr. 73. pl. 4- 
mon 


=4 
1 
| 


— ee 
% 


mon ſeal of the company, muſt be exhibited 
to the commiſſioners. : 5 

Every perſon who ſhall give credit on ſe. 
curities, payable at a future day to perſons, 
who are or ſhall become bankrupts, upon 
good conſideration, bond fide, for money or 
other thing, not due before the time of 
ſuch perſons becoming bankrupts, ſhall. be 
admitted to prove their ſecurities (a) or a- 
greements, as if they were payable preſently, 
and "ſhall have a dividend in proportion to 
_ the other creditors,. diſcounting 51. per cent. 
ger ann. from the actual payment, to the 
time ſuch money would. have been become 


due (4), e 
ra- 


(a;) From which the bankrupt ſhall be diſcharged, as 
if ſuch money had been due before the time of his be- 
coming bankrupt. ſtat. 7 Geo. c. 31. 1. 

(6) Stat. 7 Geo. c. 31. ſ. 1 The occafion of mak- 
ing this law was, that merchants and other traders in. 


goods had been very often N and more eſpeci - 


ally of late years, to fell. and diſpoſe of their goods 
and meichandizes to ſuch perſons as had occafion for 
the ſame, uporr truſt or decke and to take bills, bonds, 
promiſory notes, or other perſons ſecurities for their 
monies, Payable at the end of three, four, or fix 
months, or other future days of payment, and the buy- 
ers of ſuch gocds becoming bankrupts, and commiſ- 
fions of — being taken out againſt them, be ; 


fore the money upon ſuch bills, end, &c. became pay- 
able, it had been a queſtion Whether ſuch perſons giv- 
ing ſuch credit on Juch. ſecurities; ſhould be let in to 
prove their debts, or be admitted to have any dividerd, 
ar other benefit by the commiſſion, before ſuch time 

; | as 
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A trader contracted wich the af India 
company; aß onę, af their ſales for the pur- 
chaſe of, a,parcel gf Eaſt India goods, to be 

aid. for, at;4;tuure. da, and before the - 
Pe „ura 4 

day of pay ment het became bankrupt. Lord 
chancellor Aung held this caſe not within 

ach eqn nerd nrnimangd + 

as ſuch ſecurities Fee payable, which had been a 
great diſcouragement to trade, and a great prejudice to 
credit WitHin! this reütm. In a queſtion about 'a bark- 
opt, chief quſtice : Lee: held. that though the p 
to this ſtatute ſpoke, only of bonds gen for goods in 
wade, payable at 2 64 day, yet that the enafting 
words extended to 'alt ſorts of bonds for the payment 
of money; and that the words Jach Jetwriry did not 
mean ſecurity for ſuch a ſort of debt, but ſecurity by 
bonds, bills, notes, &c. 2 Stra. 1211. 2 Barnard. 
K. B. 255. Lord chancellor King ſaid, that formerly 
in caſe a trader contracted a debt payable at a future 
day, and afterwards (but before the day of payment) 
became bankrupt; this not being a debt until alter the 
bankruptcy, at which time'the bankrupt could not do 
any act to alien or leſſen his eſtate to the prejudice of 
bis creditors, ſuch contract was held void, and the tre- 
ditor not allowed to come in for a ſatis faction under 
the commiſſion ; and in ſome caſes it was thought bard, 
that if one, on the buying of goods, or for other va- 
Juable conſideration, ſhould give a note under bis hand 
payable at a future day, and actually had the goods de- 
livered to him, or the money lent him, and beſore the 
day of payment the debtor ſhould become ban b 
that in this caſe the creditor ſhould not come in 
the commiſſion with the reſt of the creditors ; where- 
fore for the remedying of this, the ſtatute was made. 
2 Wil, Rep. 396- pl. 124. 2 Lord Raym. 1549. 7 Vn. 
Abr. 72. pl. 7. Ali. Rep. 116. 


the 
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the ſtatute, becauſe (a) the goods were not 
delivered, nor the contract ſigned by the 
party (6). 

And at this day, if a bond or note be 
given by a trader upon a contingency, and 
before it happens the trader becomes bank- 
rupt, and then the contingency happens, this 
is not within the act, neither ſhall the debt 
ariſing (c) after the bankruptcy be ſatisfied 
under the commiſſion (4); for it was uncer- 
tain whether ſuch bond or note would ever 
become payable or not, by reaſon of it's de- 
pending on a contingency which had not hap- 
pened at the time of the act of bankruptcy 


(a) There being no expreſs words in ſtat. 7 Geo. e. 
31. as to either the delivery of the goods, or as to the 
contraQ's being to be ſigned by the party; quere the 
authority of this opinion of lord King. Wie 

(6) 2 Wil, Rep. 396. pl. 124. | 

(c) But if the contingency happens before the bank- 
rupt's eſtate be fully — 8 mall 
come in pro rata. 2 Wil. Rep. Maſeley 79. pl. 51. 

(%) By. lord chancellor King. 2 Wil. "hh 5 
Pl. 159. Eq. Caf. Abr. 54. pl. 3. 8. P. by L. C.]. 
Raymond. 2 Sira. 869. 2 Lord Raym. 1549. Barnard, 
K. B. 59. S. P. by lord chancellor Macclesfield ; 7 Vin. 
Abr. 71. pl. 4. S. P. By lord chancellor 7. Chap 
Fin. Abr. 72. pl. 7. A.. Rep. 114. Lord Hard 
wicke ſaid, as to the caſe that had been mentioned, in 
2 Wil. Rep. 497. it was barely an opinion of lord King, 
and not the caſe in judgment; but he did 667er de- 
clare his opinion only; that lord Talbot afterwards 
doubted of lord King's opinion, and in a caſe ſince, lord 
Hardwicke had differed from him entirely, and had no 
eccaſion to alter his opinion, 4k. Rep. 118. 
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committed, and ſo it was impoſſible to make 
an abatement of 5 I. per cent. as the act di- 
rected (a), which extended only to creditors 
at a future day certain. (b). And lord chan- 
cellor King. was of opinion, that no part of 
the bankrupt's eſtate ſhould wait or be de- 
ferred from being diſtributed, the act or- 
dering that the bankrupt's eſtate ſhould be 
diſtributed within four months ; eſpecially 
that the diſtribution ſhould not wait, as in 
the preſent caſe, for a debt which was nei- 
ther debitum in preſenti and never might be 
debitum in futuro, in regard the obligor or 
drawer of the note, after his certificate al- 
lowed, might go to his trade again, and be- 
come a ſolvent perſon, able to pay off the 
bond or note, and therefore the court re- 
ſolved, that the contingent creditor ſnould not 
come in for a diſtribution, neither ſhould the 
money be reſerved in favour of ſuch contin- 
genq (c). 

Lord (4) Hardwicke ſaid, that there was no 
ſuch thing as drawing a line between the 
contingency not. happening before the bank- 


(a) 2 Lord Raym. 1840. M/ 81. 2 Sera. 
868. admitted 10 K. . el 79. rmed in er- 
for. Com. Dig. 527. Lord Hardwicke ſaid, there bad 
not been one caſe ſince 2 lord Raym. 1546. in the court 
of ting*s bench, but what had been determined expreſsly 
againſt a contingent intereſt, Ark. Rep. 114. 

7 — B. 96. Ah. 1 30. 

©) 2 Wil. Rep. 498. Mee . 1. 

(4) At. Rep. 119. ” * p | 


ruptcy, 
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ruptcy, and yet happening before the time 
of diſtribution; that this would not only be 
an hardſhip on the bankrupt, but on the reſt 
of the creditors, whoſe debts were actually 
due, but would have given the contingent 
creditor a ſuperior privilege, by leaving it 

pen to him to recover the remainder of the 
debt againſt the bankrupt; and he (a) ob- 
ſerved that contingent debts were ſometimes 
caſes of value, more often caſes of hardſhip 
and compaſſion, and chat it were to be wiſhed 
they were remedied and ſettled. for the fu- 
ture by (5) act of parliament. 

E. W. previous to his marriage with C. gave 
bis bond to her father in the penalty of 600/. 
in (c) truſt that if the marriage ſhould take 
effect, and C. ſhould ſurvive E. V. and if he 
ſhould before his death by will or otherwiſe 
give or leave C. 3001, in goods or other per- 
ſonal or real eſtate, ſo as the ſame ſhould be 
paid by his executors or aſſigns, immediately 
after his death to C. without any claim by 


any perſon or perſons whatſoever, then the 


bond was to be void, 


(a) 4:4. Rep. 1179. 
(6) Ath. Rep, 117, 120. 


c Lord Hardwicke ſaid, that the diſtinion taken 
in the court of chancery had been between a truſt for 
the wife, and a bond abſolutely given to the wife her- 
ſelf before marriage upon a contingency of her ſur- 
viving the huſband ; that this was materially different 
from a truſt, becauſe there a perſon who came for 


equity muſt do equity, 4+ Rep. 114, 2 Yern. 662. 
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The marriage was had, and about nine 
ears afterwards: a commiſſion of bankrupt 
iſſued againſt E. W. whereupon he was de- 1 
clated bankrupt, and a few days after that ph 
he died inſolvent, before any diſtribution of 7 
his eſtate, and C. duly proved the bond be- i 
fore the commiſſioners, but the aſſignees re- } 
fuſed to make any dividend to the wife; ſhe 
therefore. petitioned lord  Hardwicke, as her 
huſband made no- other- proviſion for her in 
his life-time, that-ſhe might be let in to re- 
ceive her dividend out of the bankrupt's 
ſtate and effects in equal degree with the 
other creditors. 

Lord (a) Hardwicke ſaid, that it would be 
the hardeſt. caſe in the world, if C. ſhould 
not be admitted a creditor. before the eſtate 
was divided away, that there were great va- 
riety of determinations in the books, and 
therefore adjourned it; but the reſt of the 
creditors coming to an agreement, to let in 
the wife of the bankrupt as a creditor for 
150 J. half of the bond debt only, ſhe ac- 
quieſced under it, and therefore lord Hard-- 
wicke gave no abſolute opinion, one way. or 
the other, but ordered it accordingly, with 
the conſent of-the aſſignees. +» © 

Lon () Hardwicke ſaid, that there had 

been a great; many caſes in the court of Chan- 


(a) 44. Rep. 11 ; 14 
(6) 4th. Rep. 18 
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ruptcy, and yet happening before the time 
of diſtribution; that this would not only be 
an hardſhip on the bankrupt, but on the reſt 
of the creditors, whoſe debts were actually 
due, but would have given the contingent 
creditor a ſuperior privilege, by leaving it 
open to him to recover the remainder of the 
debt againſt the bankrupt; and he (a) ob- 
ſerved that contingent debts were ſometimes 
caſes of value, more often caſes of hardſhip 
and compaſſion, and that it were to be wiſhed 
they were remedied and ſettled for the fu- 
ture by (5) act of parliament. 

E. M. previous to his marriage with C. gave 
his bond to her father in the penalty of 600], 
in (c) truſt that if the marriage ſhould take 
effect, and C. ſhould ſurvive E. V. and if he 
ſhould before his death by will or otherwiſe 
give or leave C. 3004. in goods or other per- 


ſonal or real eſtate, ſo as the ſame ſhould be 


paid by his executors or aſſigns, immediately 
after his death to C. without any claim by 


any perſon or perſons whatſoever, then the 


bond was to be void, 


(a) 4k. Rep. 117. 

(#) 4th. Rep, 117, 120. 

(c) Lord Hardwicke ſaid, that the diſtinion taken 
in the court of chancery had been between a. truſt for 
the wife, and a bond abſolutely given to the wife her- 
ſelf before marriage upon a contingency of her ſur- 
viving the huſband ; that this was materially different 
from a truſt, becauſe there a perſon who came for 
equity muſt do equity, 4. Rep. 114, 2 Fern. Tm 

C 


— 
Fl 


Chap. * 
The 
years al 
iſſoed 
clared 
he died 
his eſta 
fore the 
fuſed t. 
therefo 
huſban 
his life 
ceive | 
eſtate « 
other c 
Lore 
the hat 
not be 
was. di 
riety e 
therefc 
creditc 
the wi 
1501, 
quieſct 
wicke | 
the ot] 


the co 
Lor 
been 


ca) 
(6). 


Chap. 3 | Contingent Creditors. a 113 


The marriage was had, and about nine 
ears afterwards: a commiſſion of bankrupt 
iſſued 2gainſt E. W. whereupon he was de- 
clared bankrupt, and a few days after that 
he died inſolvent, before any diſtribution of 
his eſtate, and C. duly proved the bond be- 
fore the commiſſioners, but the aſſignees re- 
fuſed to make any dividend to the wife; ſhe 
therefore petitioned lord Hardwicke, as her 
huſband made no other proviſion for her in 
his life-time, that ſne might be let in to re- 
ceive her dividend out of the bankrupt's 
ſtate and effects in equal degree with the 
other creditors. 

Lord (a) Hardwicke ſaid, that it would be 
the hardeſt. caſe in the world, if C. ſhould 
not be admitted à creditor. before the eſtate 
was divided away, that there were great va- 
riety of determinations in the books, and 
therefore adjourned it; but the reſt of the 
creditors coming. to. an agreement, to let in 
the wife of the bankrupt as a creditor for 
150]. half of the bond debt only, ſhe ac- 
quieſced under it, and therefore lord Hard- 
wicke gave no abſolute opinion, one way. or 
the other, but ordered it . with 
| the conſent of the aſſignees. + 

Lord (5) Hardwicke ſaid, that there had 
been a great, many caſes in the court of Chan- 


(a) Ak. Rep. 113, 14 
(6) Ati. Rep. "oh G, 


cery, 
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x f 1 
cery, upon the point of ' contingency ; ſome 


where an huſband before marriage had con- 
trated with (a) truſtees for the wife, to pay 
a ſum of money in his life-time, for her be- 
nefit, if ſhe ſurvived, and if ſhe died, for her 
children, -and if no children, for the benefit 
of the huſband. That there had been other 
caſes where the time of payment did not 
ariſe, till the contingency had taken effect, af- 
ter the death of the huſband ; and that there 
had been other caſes, where (6) the father of 
: | | the 


(a) If huſband becomes bankrupt after breach of 
payment to truſtees, they have always been admitted 
creditors upon equitable terms, and the court of Chan- 
cery had taken care, that the intereſt of the money 
fhould be paid to the creditors, under the commiſſion, 
during the life of the huſband, and the principal ſe- 
cured to the wife, in caſe ſhe ſurvived her huſband. If 
judgment had been given at law by the huſband for 
this ſum, it was a debt notwithſtanding the defeazance, 
and the truſtees would have been admitted as creditors, 
though the terms of the bond itſelf were otherwiſe. By 
lord Hardwicke. Aih. Rep. 117. 

(5) Upon what terms {ſaid lord Hardwicke) ſhould 
the party be relieved againſt the penalty? Why, upon 
paying what was, in conſcience due out of the eſtate. 
Here was clearly a breach of the condition of this bond 
before the bankruptcy, for the half-year's intereſt was 
become due at Chrifmas, but not paid till the 10th of 
January, and therefore not being paid at the day, the 

enalty was forfeited at law. It has been ſaid, that 
it turns upon the act for the amendment of the law, 
ſtat. 4 An. c. 16, ſ. 12. That when an action of debt 
is brought upon any bond, which hath a condition or 
defeazance to make void the ſame upon payment of 2 
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the wife had entered into a covenant to pay 
z ſum of money after the death of himſelf - 
and wife, and intereſt in the mean time; 
and other caſes, where an (a) huſband by 


leſs ſum, at 4 day er place certain, if the obligor, his 
heirs, executors, or adminiſtrators, have, betore the 
ation brought, paid the principal and intereſt due, 
though ſuch payment was not made ſtrifily accordin 
to the condition or defeazance, yet it may be vleaded 
in bar, and ſhall be as effeQual as if the money had 
been paid at the day and place according to the condi- 
tion, and had been ſo pleaded.” Before this act of 
parliament, the bond was forfeited if not paid at the 
day. At a day or place certain, are material words: 
that this was a new defence, and a new plea given by 
the act of parliament ; and therefore the common way 
of pleading was, that all intereſt was paid before action 
brought, But that this was not a bond with a defea- 
zance for the payment of a leſs ſum at a day certain, 
for that here the principal was to be paid at an uncer- 
tain time ; for it was to be paid within a twelvemonth 
aſter the death of the ſurvivor of father and mother. 
That it was not therefore a bond within the deſcription 
of the ſtatute, nor did the act of parliament intend to 
comprehend bonds of this nature. For ſuppoſe a bond 
payal le at inflalments, the obligee gets judgment on the 
whole penalty, upon a breach of payment at the firſt 
inſtalment ; why, even a court pf law would in ſuch caſe 
act equitably, for upon the obligor's applying to the 
court there, and offering to pay money due at the 
inſtalment, and agreeing to let the judgment ſtand as 
a ſecurity for the reſt, they would rel eve the party, 
on payment of the money then due and coſts. That 
if this caſe was not within the act of parliament, then 
it came within the conſtruction of the firſt two caſes. 
4th. Rep. 117, 118. 

(a) Lord Hardwicke was of opinion (though he 
vas ſorry he muſt go on niceties) that the wiſe, as the 
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articles previous to marriage covenanted to 
leave his wife 600 f. in caſe ſne ſurvived him, 
and afterwards” became bankropt, and died 
before any Gisidenck made 

"TY (a) obligee in any bottomree or reſpon- 
entia bond,” and the aſfüred in any policy of 
infurance, made and entered into upon a va- 
luable conſideration,» Bou fide ſhall be ad- 
mitted to claim, and after the loſs or con- 
tingenty happened, to prove his debt and 
demand, in feſped of ſuch bonds or policy 
of inſurance, in like manner as if the lofs or 
contingency had happened before the time of 
iſſuing the commiſſion againſt the obligor 
or inſurer; and ſhall. be entitled, and ſhall 
have and receive a proportionable part, ſhare, 
and dividend of ſuch bankrupt's eſtate, in 
proportion to the other, creditors of ſuch 
bankrupt; in like manner as if ſuch loſs or 


law now ſtood, could not be admitted a creditor under 
a commiſſion of bankrupt. againſt the huſband. 44. 
Rep. 115. Becauſe in this caſe there was not a remedy 
at law before ſuch time as the act of bankruptcy was 
committed; or commiſſion taken out, 4k. Rep. 118. 
And he further obſerved, that unleſs the debt was 4. 
bitum in. praſenti ſeluendum in futuro, it could not be 
proved, that in thoſe caſes where he had let in ſuch 
creditors, a judgment was given at the time, which was 
an immediate debt at law, and ſuſpended only in equity 
upon the defeazance. Ah. Rep. 121. 

(a) And the bankrupt ſhall be diſcharged from the 
debt on ſuch. bond and policy of. inſurance. Stat. 19 
Geo. 2. c. 32. ſ. 2, At. Rep, 121. 
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contingency had happened before ſuch com- 


miſſion iſſued. . 

The occaſion of making this clauſe of the 
ſtatute was that (a) merchants and other 
traders frequently lent on bottomree 
or at reſpondentia, and in the courſe of their 
trade frequently cauſed their ſhips or veſſels, 
and the goods and merchandizes loaded 
thereon, to be infured ; and that where com- 
miſſions of bankruptcy had ifſued againſt the 
obligor in ſuch bottomree or 10% | 
bond, or the underwriter or aſſurer in ſuch 
aſſurance, before the loſs of the ſhip or 
goods, in ſuch bond or policy of inſurance 
mentioned, had hap it had been made 
2 queſtion, whether the obligee or obligees 
in ſuch bond, or the aſſured in ſuch policy 
of inſurance, ſhould be let in to prove their 
debts, or be admitted to have any dividend 
under ſuch commiſſion, which was a diſpa- 
ragement to trade, therefore the above act 
was made. | 

Previous to ſtat. 19 Geo. 2. the obligor of 
a bottomree bond, becoming bankrupt be- 
fore the return of the ſhip, and the ſhip not 
returning before the diſtribution made, the 
obligee could have no benefit of the diſtri- 
bution under the commiſſion (5). 


(a) Preamble to ſtat. 19 Geo. 2. c. 38. ſ. 2. 
(5) 2 W, ih. Rep. 499. Me/eley, 79+ 51. 


G The 


118 Corporations, Country Creditor. Chap. z, 
Ihe treaſurer is the proper perſon to de- 


mand a debt due to a corporation from a 
bankrupt, and ſuch treaſurer muſt ſhew the 
commilhoners his deputation or appointment 
under the corporation ſeal. 


2). 08 10. BME n 260 od, ARI 
The com miſſianers, th Il; admit the proof 
of any creditor's debt, who ſhall live remote 
trom the place of their meeting, by (a) af- 
fidavit, or being of the people called Qua- 


"on. KH + f 


kers, by ſolemn affirmation,. and alſo permit 


„ 


any petſon duly authoriſed by letter of at - 
torney from ſuch creditor (oath or affirm- 
atioh being tate of ke dur execution there. 
ot) either by. an. 


* K 1832 910 „ i ; 
ther. by. an. athdavit ſworn,. or affirm- 
ation made before a maſter in chuncery, or- 


dinary, or Extraordinary; or before the com- 


miſſioners v4 oats, v0 vote (i) it the'chaic 
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& ſeems fitent, ine 

(4) Though the act mentions, the voting in the 
choice of aſſignees only, yet it ſeems that the letter of 
attorney may be for ſeveral other purpoſas; as for in- 
ſtance, to accept the truſt of ths aſſigneeſhip ; 1 fen 


* 


a bankrupt's certifiate.; to receiye ditidends; to con- 

ſent to compoſition, atbitration, inſtituting ſuits in 

equſty (for the aſſignees' may purſue any 4 method 
Es, b 


ot recovering the whos of. eſtate or effei their 


own authorit "2 Black." Com. 486, at a meeting of 


the eteditors, to be held in purſuance of notice in the 
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Carli fot that purpoſe ; and it may authorize the at- 
töne to dg any other neceſſary and gal aft, but they 
ET} ER mentioned in the inſtrument, As 
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of aſſignees in the place of ſuch credi- 


tor (a). 
v HOY 


A Man who has an execution, or an (6) 
extent (c) ſerved or executed upon the lands 
8 or 


the lettet of attorney to fign the Bankrapr's certificate 
muſt be filed in the ſecretary of bankropt's office, be- 
fore the certificate can be allowed by the gfear ſeal, 
it ſeems adviſeable to have one letter of attorney for 


that purpoſe only, and another for the other purpoſes 


mentioned above; becauſe otherwiſe whenever it is ne- 
cefſary to produce it on any other occafion, as to re- 
ceive a dividend, &c. the party muſt be at the trouble 
and expence of getting the ſecretary of bankrupt's clerk 
to attend with it; or cf an office copy at leaſt, 

(a) Stat. 5 Geo. 2 e. 30. .. 26. | 

(b) An exient may be teſied in the vacation, becauſe 
it iſſues from the equity fide of the court, which Is al- 
ways open; the fle of the writ muſt be the date of the 
fat. 2 Stra. 759. the extent will be irregular if teſted 
previous to the yy of the baron. 2 Stra. 760. Bua. 
Rep. 165. Gilb. Eq. Rep. 223, 224. 

(c) The king is not within the ſtatutes of bankrupt. 
2 Show. Rep. 480. pl. 443- not being named. 2 J. 
203. 2 Stra. 982, Att. Rep. 262. pl. 142. Bunb. Rep. 
202, pl. 279. 2 Ye. Rep. 456. pl. 190. So that if 
after the 4 of bankruptcy committed, and before aſ- 
fignment of the bankrupt's effects, an extent iſſues for 
the debt of the crown, the goods are bound thereby. 
7 Fin. Abr. 74. pl. 9. 104. pl. 1, the ting is bound by 
an actual aſignment, becauſe the property is then ab- 
ſolutely transferred to a third perſon. Show. Rep. 480, 
481. 2 Stra. 982. Tri. at Ni. Pri. 39. And therefore 
where an exten; is expected, it is uſual for the commiſ- 

G 2 ſioners 
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or goods of a bankrupt, before he becomes 
burnt needs no relief under the commiſ- 
den Tü). n and N Id on. 

"A credtihoby: (4) aatbte not ſea and ex- 
ecured! before the bankruprey; ſhall come 
in only pro ratd, though lands in fee were 
boundby the Rare, 111101) > 
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f "Rey: to £5 irs a TTY eye or medhae 
aſſigament, ag ſaon as ever the party is deelared bank. 


rupt, for * the Kaub af bears even date with the commiſ- 


Gon of ban crupt an ament, the nt: will have 
the prect 2268. Bank. ol ; 

But by ftar.25/Car. E. c. 11. 28 1 brewing veſſels, 
ane ele ſor Wage 7 5 0: hole hands ſoever the 


ſame ſhall come, t gonyeyance or title. ſo- 


ever ide Fa be ae are e Dp pi with 155 debts 


and duties of exciſe in arrest er- 
ſon for beer or alè made within the ſaill Eo 14 and 
ſubjected to all penalties incurred by perſons. fo uſing 
the, ſaid wal houſe for any offence agai Eft the, Jaws of 
exciſe; a; debts and penalties may be levied, and 
ſuch 44 uſed againſt the utenfils therein, as 
might have been, had the debtor or offender aſing the 


ſaid utenſils been truly and really owner and Proprietor. 


thereof; ſo that as far as this ſtatute. i is incorporated in 
the ſubſequent exciſe laws, the proviſions thereof ex- 
empting the ge brewing utenſils therein men- 
tioned from being affected by the Auntriptey of the 
ow, extend in tavourof the er) Jas bio (© 


ca. Stat. 21 lac. . 19 94% a Mil. Conn 48). 
plaintiff who hath! Jefandans body ain»raveuttong hall 


not come itt to be relieved. Stoney 130% But one who 


hatk the bankruptis body upon a ſtatute merchant weye | 


Sone, 131. pl. Jdeg don bol at „ d 24 
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Trevar ch. juſt. C. B. (a ſaid it was plain, 
that a creditor by fieri facias, not ſerved 
and executed, ſhould come ia only in pro- 
portion; with the, e even r imple 
contract, ai ebf Gnu 

Where a bankrupt is in execution before 
the commiſſion, and the creditor comes 1a 
and receives. a dividend out of the eſtate, 
the court will put him to his election either 
o diſcharge the bankrupt, or renounce. the 
dividend, and this in conformity to the law, 
where if the creditor will take the debtor in 
execution, he cannot afterwards take exeeniion 
by F. fa. becauſe (3) the body is deemed a 
ſatisfaction; but otherwiſe, if a creditor takes 
f. fa. firſt and levies | ſhort, -&c. there he 
may take out 'a "ca: /@. "afterwards, and ſuc 
both. Aud here 4, ſued out a commiſſion 
of bankrupt againſt B. in 1726, and after in 
1727; received a dividend of 25. 6d. in 
the pound, and now lately took B. in exe- 
#1106 108. 205 e of his debt, and B. peti- 


(a) Wit. Rep. 93. 

(5) Lord chancellor. Parke faid, that he reaſon of 
its having been frequently ruled chat a creditor could 
not comentna. before commiſſioners, and then detain the 
body of the bankrapt in priſon, was, / becauſe it would 
be unconſcionable, that the creditor ſhould detain the 
bankrupt's bedy in cuſtody for non-payment of | has 
debts, and * _ all his eſtate where with he ws to 
pay them. p- 562. Lord Hardwicke delivered 
himſelf to Fig —. elled, on a fimilar occaſion. 44. 
Rep. 152. pl. gt. 


G 3 tioned 
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tioned to be diſcharged, but was denied by 


lord chancellor () Tallot. See & "_— by 
JURIS! mad Hnisgs evi leq 
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An executor ſhall be a creditor; though: he 
has not a probate of the teſtament” before 
the bankruptcy (); but he muſt produce 

it before the commiſſioners will admit him 
ns prove the debt, and it ought to be (c) ex- 


hibited to them. Creditor 122 _ See 

Creditor \by exetulion.. 
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A Clothier became 99 the queſ- 
tion was, Whether his (u) fullor, having 
cloths in his hands of the bankrupt's, might 
thereout retain his debt, or muſt come in as 
à creditor under the ſtatute, and accept of 
a ſatisfaction in proportion with other cre- 


ditors, and ate an for the cloths he had in 
his hands. nen an 5 4; Sd 01 y 


ALY — * 


$7 c Vim. Abt. $84 2þ 3556: .:1 
, Reſolved in 55 Rep. 263. 7. K 479. 

; 60 We remember an inſtance of the commiſſioners 
diſpenſing with the probate's . being: exhibited, on the 
.  executor's proving the debt, but there. being. a memes 

rerdum taken — the aſſignees refuſed to pay the 

dividend without ſeeing it, by which, when produced 
4 appeared, that the creditor was not the executor named 
therein. 


(%) 2 Yern. 354, Pl. 241. See 2 Bur. Rep. 936. 942. 
| | A man 
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A merchant remits goods to his (a) fader, 
and about a month after draws; à bill, then 
the principal breaks, againſt whom à com- 
miſſion of bankruptcy is awarded, and the 
goods in the fantor : hands are ſeized ; it has 
been conceived the fador muſt; anſwer the 
bill notwithſtanding, and come in as are 
ditor for fo much as he was forced by reaſon 
of his acceptance to pay. 

Lord. () Hardwicke ſaid, that factors had 
been excepted out of ſtatute 2 1 Jac. c. 19. 
even contrary to the expreſs words of it, for 
the ſake of trade and commerce. Sec 
Principal.“ 


The commiſſioners ſhall admit the proof 
of any creditor's debt, who ſhall reſide in fo- 
reign (c) paris by (d) affidavit, or being of the 
people called quakers, by ſolemn affirma- 


þ 


(a) Mel. de Fare Marit. 496. b. 3. ch. 8. ſ. 8. but he 
doubts whether equity would not relieve in ſuch caſe. 

() Att. Rep. 234- 

(e) We apprehend that this does not extend either. to 
Scotland or Ireland; not to the former, by reaſon of the 
Union," for by the firſt article in the a@ (ei 5 Ann, 
c.'8. f. 10 for that purpoſe, “ the two kisgdoms of 
England”and Scotland ſhall for ever after the g day of 
May f765, be a into one hingdom, by the name of 
Great! Britain ; "and as! to the latter," lord chancellor 
Ling Aldwed an bat ſworn before a mater extra- 
112 to be Yead here, Sce Mett, 78. 
Pl. 50. 

4) See ante, fol. 118. Note (a). 
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tion; and alto per it apy perſon duly au- 
dhe by 5 WE ittor 1 eh credi- 
tor, (oath or affirmation delle ade of the 
due execution thereof before 4 magiſtrate, 
where the party ſhall. be reſiding, and ſhall, 
together with ſuch creditor's letter of attor- 
ney, be atteſted by a notary public) to vote 
a 8 the choice 185 aff Ignees, in the ſtead of 
ſuc creditor (3). 'For creditors *; at” a Future 
day, ſee © Contingent e l 108. 


Chap. 3. 


1 
Neige 5 IS f 10 1 


"ft * 


4 Biakrwps 1 was e by commiſ- 
Goners, becauſe he would not. anſwer inter- 
rogatories'; the goaler gave him; credit for 
victuals, he was not relieved, although he 
came in before diſtribution, nor will an 
man who truſts him (e) after (4) his bank 
per. 


(a) Lee fol. I 18. Note 69. 

(6) Stat. 5 Geo. c. 30. f. 26. | 

ce A. 130 money to a bankrupt. aher a commiſſion 
of bankrupt ſued out againſt him ; Treuer and Hutchins, 
lords commiſſioners, held, that he could not come in as 
a et „ but was excluded; dut lord Rawlinſon 
doubted, and took it 46 be a new point not yet ſettled, 
and that there were no words in the act to exclude him, 
but lord Treuer and Hutchins held; that when the com- 
miſſion was ſued out he was bound to take notice. 2 
Vern 158, 161. it being of record. 2 Rep. 26. b. ſee 
Bur. Rep. 33. 
' (4) Stone, 131. 


The 


Chap 

Tl 
taine! 
a cre 
order. 
the c 


Chap. 3. Guardian. Creditor by Judęment. 125 

The Guardian of an infant who had main- 
tained him, was by lord Hardwicke admitted 
a creditor for the value of (a] an anguity, and 
ordered to prove the lame as a debt under 


F 


the commiltion, 


. — 


If (2) the plaintiff recover damages againſt 
the defendant, and hath (c) judgment, and 
then the defendant. becomes bankrupt, the 
plaintiff is a (d) creditor. 

Where a bankrupt is in execution, and the 
judgment creditor has alſo a demand againſt 
him for rent, lord Hardwicke (c) allowed him 
to prove his debt for the rent under the com- 
miſſion, notwithſtanding he refuſed to wave 
his execution. 


3 


(a) The bankrupt before the time of his bankrupt- 
cy, entered into an agreement to pay an annuity of 
20/. a year for the maintenance of the infant ul his 
age of 14; with a penaity for non- payment: by his 
ſailing in one of the paymeats, the penalty became for- 
feited, whereupon the guardian of the infact ppl 
to the court by petition, it was ordered as above. —5— 
Rep. 251. pl. 135. 1 

(5) Cro. Car. 166. pl. 22. Stone, 130. 

(e) If the defendant becomes bankrupt before, judp- 
ment, or aſter, unleſs it be final, the plaiatiff hall not 
add his coſts at law to his debt. 8e Cra by 
Verdid.“ 

4) For it is a debt due to him, and an aftion of 
debt lies on the judge Cro. Car. 166. pL 22+ 

(-) A.. Rep. 109. pl. 160. 


G 5 Cre- 


” — IT; err nn—_—_  _ — — 
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- — — — — er 


1 * Creditor. by TOPS | Chap, 3. 


Creditors by udgment, .. ecialty with pe- 
1 UP 15 755 all not be relieved 
Ws "ſuch 17 e, &c. but, for a rateable 

Tt 0s ſt debt, without teſpect to 


6 ee uy 15 c en in ſuch Judgment, 
re y l q J LL) bt 
Say „ch jull, C. B. faid (0, that a judg- 


7, 
118 "of 17 9 did. no more bind the 


ands than the 2 of a fi, fa. ound the 


F111 


BNR ar 10 — time of making, ſtat. 21 Jac. 


8 there be an act of bankruptcy, commit- 


2 1111 


PE ang! a creditor obtains Judgment ſubſe. 
« vent, to it, then a commiſſion 1s taken out, 


the judgment is thereby (4) avoided. 
7 ſeized in fee, borrowed money of J. S. 


on. 3 judgment, and then articled for ſale of 
| the. Lands to B. and afterwards became bank- 


rupt. The queſtion (e) was upon ſtatute 21 
Jac,. c. 19. f. 9. the judgment not being ex- 
— — before the bankruptcy; 6501. part 
of the purchaſe money remained unpaid. 
It was decreed at the Rolls, that the aſſignees 
ſho uld convey, the AG Ak as A. had 


, e 

Wor This * IF meant to Added e from 
the benefit of the penalty, as againſt: treditors (faid lord 
Hardwicke) and not as againſt (he bankrupt himſelf, Aik, 
Rep. 78. 

8 Al 21 Jac, C-19.1. 9. 

(6) Wil. Rep. 93. 

(«) By Holt at N, Prius: 12 Mod, 446. 

(e) Fil. Rep. 737. pl. 212. 


articled 


Chap. 3. Creditor by Judgment. 127 
articled to do, and thereupon B. to pay y the 
aflignees the 6 0 1. for the benefit of the 
creditors and J. S. to come in for a propor- 
tion 0 with the reſt of them. 

But though J. S. could not come in upon 
the bankrupr's eſtate for more than his pro- 

portion with the other creditors, yet it was 
Fife that he ſhould be at liberty to ex- 
tend his judgment. againſt the purchaſer who 
bought the land” prior to the bankruptcy, 
which ſeemed to be admitted, but that B. 
could not be deemed a purchaſer until be 
had paid the remainder of the money, which, 
when paid, muſt go to the creditors, and 
that he was not compellable to pay it, un- 
leſs upon his having a good title made him 
by the af ces, w had the legal eſtate of 
the premiſes aſſigned to them by the commiſ · 
ſioners, and ſo (a) decreed as above. 

A creditor by judgment. cannot be admit- 
ted to ptove his debt, in caſe a writ of error 
ſhould be brought, for that preventing the 
plaintiff at law from either bringing an action 
on his judgment, or taking out execunon, 
holds the debt in abeyance till the writ of cr- 
ror be nonproſſed, ſpent, or af- 
firmed, but this creditor. may claim * 
ſuch circumſtances. | 


(a) Wil. Rep. 7 39. 


G & 


128. Landud. Chap. 3. 


197116 nove Yall Ba MYERS 8 $04.9 
s OD 799 gl (11 40 e870 INI 
2 100; 23? 

Upon the Ma (a) of the TIL 8 Ann, 
c. 14. 2 og Jirects, that, upon all execu- 
tions of g upon 10 premiſes de- 
miſed ato n one year's, rent and no 
more all, if due, be paid to the landlord) 
it hath been held, that under. a commiſſion 
of (3) bankrupt, Which! is in the nature of 
a ſtatute execution, the landlord (c) ſhall be 
allowed his arrears of rent to the ſame 
amount, in preference to other creditors, 
even though he hath neglected to diſtrain, 
while the goods rewained on the (4) pre- 
miles, 

A  andlers | is intitled to. diſtrain the goods 
of the bankrupt, while they remain on the 
| premiſes, for his entire 00 rent in the ar- 

| rear, 


740 401. Rep. 104i 

(3) Which is not ſach a cafogia legis, as an execution, 
Ark. R „104. pl. 55. 

(e) ho 3 is confidered in a higher degree than a com- 
mon creditor, th. Rep. 105, 

(4) 2 Blath, Com. 487. 

(e) Bat if the landlord of a bankrupt ſuffers the aſ- 
fignees to ſell off the goods, he is not entitled to his 
whole rent, but muſt come in pro rard with the other 
creditors under the commiſſion. ' © 474. Rep. 102:' pl. 
52. 103. pl. 5 55 nor ſhall a mortgagee who has paid 
the arrears rent on a bankrupt's eſtate, unleſs he 
| Ras an order to ſtand in the /andlord's place, 1 pre- 
err 


4 


Chap 3. Landlord. 129 


rear, be the quantum what it may, even after 
aſignment or ſale by the alſignees under the 
auge 6 if the goods | are pot + 
moved ( 2 

If AG are not ſufficient 2 n the 
premiſes to pay the 'lardler he en 
then only take What there are * 
the premiſes,” and after 9 ac 9 1 
and fold, as the law in caſes of diffrefs for 
rent ditects; then the landlord may rome in * 
15 a creditor” for the rent temaini de to = 
him, with the reſt of the creditors inder the | 0 { 
commiſſion. | 1 

On a diſtreſs for rent, Soda ne \ 
and 77 J. 35. remained in the conſtable's 1 
hands, who became a bankrupt. The te- 
nant dies, and his executors pray to be 


this money by the aſſignees, in 
other creditors, 


CR ice coma ike rats. of 1 
the conſtable by due courſe of law, and a | 
caſe was cited before lord Macclesfield, and 


00 ; 


ng to the creditors under the commiſſion, 4ih. 
ep. 103. 

{a) Becauſe no proviſion is made in caſe of bank - 
ruptcy in the tazute, which gives the /andlord 2 year's 
rent on executions, Ad. Rep. 103+ pt. 54+ 104. Fl. 554 
but if he proves his demand for — — a debt u 
the com miſſion, and ſwears he has no — it n 
waiver of the diſtreſs, and he will be confined to his 
remedy under the commiſſion. 4. Rep. 105- 


(+) 4th, Rep. 103. pl. 54+ 104- pl. 55+ 
another 


130 Landlord. Tegatee. Chap. z. 
another in the Common, Pleas, where goods 
were taken in Yon: bh by, the bailiff of 
2 ay pr... and he 9895 judgment and ex- 
Eric "aGde; and led That the widow 
2 x bf Jo Fg d refu d the mo- 
ne ms. though the” Ace 15 "had not aſſets 


& pay 1p ay Ip l 3 
Fut per lord chancelfor (a). "Th, both 


che eilt cited are againſt Execytors, and 
though the law makes A difference between 
qne creditor 'and- atiother, jet in caſe of 
pix 24 all eredltors are upon an equal 
foot; if thing remained in ; ſpecie, it 
N Aide be o erwwiſe; but here the money is 
FR ezzled by the conſtable ; ſo ordered the 
a to come In as a creditor with the 

We Bainckept ktatutes d0 not wäke (50 
=: an agreement between landlord. and te- 
175 _ a eve e gene the 
legatee (7) ſhall be a creditor 1 


FI Tos. 111 & 129 F7 75 2 30 10? : 


(a) & Jin. Abr. * ge" 7. 
(67% Vin. Abr. 129. pl. 2. 


ee engt be bhokraps, bs re- 


his N eſtate, 44. Rep. 10a, pl. 54- it 
1 eems that a legatee never can have occaſion to come 


in: under the commiſſion ö . in . of ** 


tavit. 


(4) Com, Dig. 527. 
At 


r W232 OY 8 CTY Gur _ 
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At the time a commiſſion of bankrupt 
iffued againſt M. a flour-factor, he was in- 
debted to his miller in a large ſum of money 
for gritiding corn, and he had in his cuſtody 
a confiderable quantity of wheat belonging 
to the "bankrupt, part ground and part 
grinding, befides a great number of ſacks; 
money was due to the miller for grinding the 
corn, he therefore applied to lord (2) Hard- 
dicke to be paid his whole debt our of the 
money ariſing by the ſale of the corn and 
lacks; but he was of opinion the miller had 
ſpecific (5) lien on them, and therefore 
ought to be admitted a creditor only pro 
tanto as was due for grinding of corn in his 
hands. 


I» „ 


A mortgagee of land may chooſe whether 
he will come in as a creditor under the com- 
miſſion or not (c), for ſuch creditor having a 
real ſecurity in his own hands is entirely 
fafe (d), for he has (e) a property in the land 


(a) Ak. Rep. 235. pl. 129. 

(6b) A perſon who repair * ip has no ſpecific lien 
on it; if delivered to the bankrupt, otherwiſe if re- 
paired in a foreign port, while out upon a Voyage. 
Ait. Rep. 234 pl. 128. | 

(c) Read. Stat. Law, 188. 

(4) 2 Black. Com. 487. 

(*) Bac. Abr. 258. 


mortgaged, 


132 Morqazec. Chap. z. 


mortgaged, precedent ' to the tranſlation of 
the: property to the eammilſſioners,. who, in 
ſuch: cate, have only ance<quity. (a) of re- 
demption; and are in no- better condition 
thanithe- bankrupt himſelf. It has been (5) 
held, chat he is not entitled to relief (c) wich- 
in the ſtatutes of henkropt, for he may. help 
himſelf by his mortgage. 303 10 41339070 
A made a» mortgage, and afterwards a 

commiſſion { of bankruptey was taken out 
again him, and the commiſſioners made an 


aſügnment of his eſtates; and then B. lent 
2000 li ta the hanktept on a geοd mort · 


gage, having no notice of the bankruptcy, 
and afterwands he got in the hirſt mortgage; 
the lords (d) commiſſioners held that the 
- — not protect the mort- 
gage ſubſequent to the (e) bankruptcy. 

©A .'mertgagee ſhall have his intefeſt run 
om upon a bankrupt's eſtate, becauſe he hath 
a right in rem, but as to the other intereſt, 
it ceaſeth on the () 9 ; unleſs 


there happen, to be a, Larius lef t r re 


00 Rep. Temp. Pinch. 166. „ ne 

13 Cem Dig. 52 n 
b But it nov/ "Ras diet 2 ener may 
his debt under the commiſſion, but then he muſt 


deliver"sp-bis ſecurity for the benefit dance. at 


large. A.. Rep. og. 1 nc Trant et TE 
(d) Viz. Trevor, Rawlinſon, Hahn. © en 
Ce) 2 Vern, 1 157 TY. 


CF) 7 Vin. Abr. 110.1 [b. 4 30 
AST 413035 ict : 


ment 


Chap. EQ  Martgagee. _ 133 
ment of every debt, for in ſuch 3 
ſhall again revive and be chargeable on the 
bankrupt or his repreſentative (a. 

Upon a queſtion whether by the . 
went of ſome ſhips and their cargoes by way 
of ſecurity for/a large ſum of money lent, 
the property of the ſhips and cargoes paſſed? 

Lord () HardwickeJaid, it would be very 
detrimental to trade, as it would deter mer» 
chants from lending money, if, norwithe = 
ſtanding they 22 advance a large ſym by 
way of mortgage, the property was not 
tered, but ſabje& to the mortgagor's credi- 
tors under a commiſſion: of un- 
leſs the ſhips returned before the commiſſion 
was taken out, and the effefts were in the 

the 
10. 


actual ri ing - wage —. 
conſtruction of (c) ſtat. 2x Jac. c. 19. . 1 
(d) 11. was 3 point of very — 


(4) 
1 become hankrepta, — 
to other men upon good con 
the ſame, and are reputed | 
poſe the ſame as their own.” Stat. 24 Jac. c. 19. 
If therefore any bankrapt fhall 
conſent and permiſſion of the true 
etary, have in his poſſeſſion, order, ard — 
goods or chattels, whereof he = be reputed owner, 


11 
124 


134 ee Chap. z. 
quence, and he did not remember in the 
court of Chancery, or while he ſat in the 
King's Bench were (a) ever. made a point in 
any ſcaſe; that where bills of ſale were made 
of goods and the purchaſer ſufferd the bank- 
rupt to continue in poſſeſſion, it was plainly 
within the letter of the ſtatute; but he did 
not think this could be conſtrued to extend 
to a bare loan of money upon goods by way 
of mortgage, for the words in the clauſe are, 
for goods ſold for a” valuable "conſider ation, 
and valunble conſideration was moſt properly 
applicable to an abſolute ſale; that the ori- 
ginal agreement was, not immediately to 
take poſſeſſion of the ſhips and cargoes, but 
at a future day, and if the banktupt had 
not a right from the time of the agreement, 
to exerciſe ſuch power over them as he be- 
fore had; but was now become ſubject to 
the mortgage, then this caſe um not * 
the ſtatute. ; 

That there ' was nothing SKY common 
than aſſignments of ſhips, wich were out 
upon their Geral VOyages, , as & fecority for 
money, and yet the aſſignee did not look 
: be ns that he had any property, but the 

directed the maſter of the ſhips as to 
E voyage, and every ing cen, and, 


and diſpoſe of the ſame for the benefit of the creditors, 
Stat. 21 Jac. c. 19. ſ. 11. | 
9 Atk. Rep. 163, 


that 


Re OT owt. ] ⁴ ˙ ttt = h=¼.te · 


Chap. 3.  Morigoget.” 1335 
that if contracts of this kind had been con- 
fdered as falling within ſect. 10. and 11. — 
ſtat. 21 Jac. c. 19. this caſe muſt have 
happened frequentiy, and would not 
been the firſt time of it's being — 
in the courts in H/gftminſfter- hal. 

Lord (a) Talbot adjudged the —— 
caſe, upon the particular” circumſtances of 
ty to be within tat. 21 Jac. c. 19. viz. / 

An owner of boys managed em. and 
after ſo doing was ſuffered by 
to uſe them for three years t 
had money lent him n the credit of * 
ing owner. 

Lord ( Har devithe,/ and allo- lord fc) 
Mansfield were of opinion, that the above 
clauſes verre never meant to extend to (4) 
mortgages or pledges for money or goods, 


becauſe it was impoſſible in an t be- 
yond ſea that they could be delivered over 
to the E I 

To, 1+ 6 


(a) 4th woe TI 
71 * oh? a 


15 FEA LES of Chancery 
—— — ſhare jo the eſtate, 


| 0 


bankrupt, and D. received 555 


136 Creditor by Note of Hand. Chap, 3. 


YRS; AO Lan N. 

rtl: aacnog zd se 70 , I 

Al. gives a promiſary note Fe 2001, pay- 
able ta BI or order; B. indorſes it to C. Who 
indorſes is to D. A. B. and C.. became 
the pound 
on a dividend made by the affignees of 4. 
Lord chancellor (a) King ordered D. to come 
in as a ane for 1500 J. only, oi out of B's 
effects. 129 Nis Os 8 12 

Where F and indotſor are both be- 
come bankrupts, and the creditors have re- 


ceived a; compoſition of ſix ſhillings in the 


pound under the commiſſion "againſt the in- 
dorſor, lord (4) Hardwicke at fifſt "ſeemed to 
think that they migbt ſtill prove their whole 
debt under the commiſfion 

er, but looking into t 


above caſe 


and alſo another to ſame (e) ee [which ſee 


fol. 10g. ] he altered this opinion, and was 
very — that the fix ſhill figs muſt go in 
diſcharge of ſo much of the debt, and that 
they could only prove the'remaining four - 


teen ſhillings: votes: The Ko e | 


. 


If a man dams: a promifery nolb, before 


IGG 


he becomes bankrupt, Weg it is not made 


(a) 2 Nil. Rep. 407. pl. 129. 
(6) Att. Rep. 107. 
(c) 2 Fil. "_ 89. pl. 21. 


payable 
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(c) 


Chap. 3. Creditor by Note f Hand. 137 
payable til after, yet it ſeems that the debt 
incurred thereby may be claimed immediately 
and (a) proved when the nate becomes pay- 
able; otherwilezthe.diſtinRion- of * din 
in preſent}, re in mer would be 9 


abſurd. 
Lord Hardwicke (9 2 ns pers whs: 
took no more for the diſcount of note: thas 


at the rate of frye 


rer 


drawer, — obliging him ae hat 
he had receiyed-of the — for the dil- 
count; and his lordſhip ſaid, that as the 
commiſſioners had eſtabliſned it 28 à rule, 
chat note creditors had no fight to prove in- 
tereſt upon them, unleſs it was — in 
the body o n 

it upon the rule; for IND 
law, where notes were for value 
ind intereſt was not expreſſed, the jury did 
not give the plaintiff, in an action upon the 
wies, intereſt for them, but by da- 
mages only and that commiſſioners of 
rupt could not award damages, and — 
fore the rule they had 8 — was 2 vary 
teaſonable one. 


o 


(a) May be proved before due, by 7 Geo.c. 31. 


(b) See 2 Stra. 949, 2 Barnard, K. B. 251, 25. 
Contingent Creditors,” fol. 10g. 


(c) 41. Rep. 150, 151. 
Lord 


138 Packer. e, Chap. z. 


2117 9198 * 2 10290 00:7 
Lord (6) Har dwicke raid, 1 a gau 
£7 retain goods till he was paid the 
price and labor of packing, and that if he 
had another debt due to him from the 
ſame perſon, the goods ſhould not be taken 
from him till he was paid the whole, not. 
withſtanding the debtor was be bank- 
. | "Be; 20 4 055 HI AGED. 


2. 12298941 


WII ns A of a | parigh Was dicted a 
credines on behalf of ' himſelf, and the other 
inhabitants, under a commiſſion of bank- 
rupt againſt a perſon, Who had been for ſe- 
veral years a collector of the land-tax and 
window: duty for the pariſh, on the balance 
of accompts for monies received by him 
in that capacity, from ſeveral pariſhioners, 
and not paid to the chamberlain of Lan- 
don; and lord Hardwicke (3) was of opi- 
nion, that one inhabitant might prove for 
himſelf and the reſt of the pariſhioners, be- 
cauſe he might ſwear, that neither he, or 
the reſt of the pariſbioners, to his knowledge 
or belief, had received any ſecurity or ſatis- 
faction. Partner, See Joint ou fk 
pa" fol, T49e 4 „ 28006 


| {up 


(a) At. Rep. 228, ol. 125, id. 237. 
(6) Atk, Rep. 111. pl. 62. 2 Kel. 291. 


A man 


jj. v 


i, 


for 


{1$* 
ale 


Chap. 3. Pawnee. 129 


A man who has goods pledged to him for 
money, before the bankruptcy, need not 


come in (a). For perſonal debts, where the 
creditor has a chattel in his hands, a a 
pledge or pawn for the payment, are en 
fie (%, he having a property ia the thing 
pledged or pawned,- precedent to the trani- 
lation of the property to the commiſſioners, 
in which caſe; they have only an equity of re- 
demption, and are in no condition 
than the bankrupt (c) himſelf. 24 

If a trader, being indebted on ſimple con- 
tract, pledges 22 for the payment, and 
promiles intereſt, ſuch + creditors ſhall have 
— even between the act of bankruptcy. 
and the commiſſion (d).. 

Lord Hardwicke (e) ſaid, that in caſes of 
pawns, the pawnee had only a ſpecial pro- 
perty 60S) in them, in caſe they ſhould not 
be redeemed within the time required, Par- 
cboſer of land. See i. N= 


fol. 125. 


0c pig. FRY | 5 
02 74. Com. e. Lk. Rep. 236. 
(c) Bac, Abr.,258. 

7 Vin, Abr. Db. 4. J pl. 1. See ante 132, 133. 


115 Ale by = of the b 

(f) A pawn — 
1 in the ple may aſſign it. O,. 124. but Bac. 
Abr, 188. and, > Ste —— 


If 


; 
| 
| 


140 Principal. Relations. Chap z. 
If (a) goods be conſigned to a factor who 
ſells them, the principal muſt come in under 
the commiſſion ; but if he lay the money out 
in othef goods for his principal, he ſhall have 

the goods. So if the factor fell the goods for 

| money at a future day, the principal will be 
intitled to the money (5). 


* b + i, 1 „ 65 5 11 4 R. 
The commiſſioners uſually look upon the 


debts of the relations of bankrupts with a 


jealous eye, eſpecially if they happen to be 
. — 1 Scar n 155 are Nh more 
- nite in their examination of them, than they 
generally are of thoſe of other creditors ; the 
reaſon given for it is, that the affinity and 
connection. between the parties, render the 
demand ſuſpicious; we have often been 
much ſurpriſed at this partiality, (for ſuch 
we cannot help calling it,) ſince we have 
obſerved other circumſtances equally ſuſpi- 
cious as affinity and connection, in the de- 
mands of other creditors, paſs unattended 
to. As to the largeneſs of the demand, 
who but relations: would venture large ſums? 


; a Tri. al Ni. Pri. 41. 2 Ht 0 R ö 86. 8. P. 
Pins chancellor Hardericke, 4 Lathe 
(8) 8. P. by lord ch, Hardwicke. 2 Veſ. Rep. 586. 
id. 674. pl. 234+ 
the 
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the relationſhip, though the only objection, 
is a full anſwer and reaſon for the commiſ- 
ſioners not being ſtricter than uſual with 
them; becauſe it is to be preſumed relations, 
no more than ſtrangers, would lend their 
money, if there was a likelihood of loſing 
it; when there is not, it is natural (though 
perhaps not prudent) to omit many of the 
legal formalities requiſite on ſuch occaſions z 
belides, the debts of relations are commonly 
money. lent, whereby their loſs becomes 
much heavier than that of other creditors 
for goods ſold and delivered, on which they 
have a very conſiderable profit, in compariſon 
to intereſt at 4 or 5 per cent. or perhaps no in- 
tereſt at all (a); but it may be thought, that 
relationſhip is ſuch a faſcination, that it will 
not heſitate even at perjury. 

It has been ſaid, if you intimate to a re- 
lalion, who is mdebred to you, that he need 
not make himſelf uneaſy on account of your 
demand, you never intending to trouble 
him for it, and afterwards he becomes bank- 
rupt, that you are bound by ſuch your inti- 
mation or promiſe, even to ſtrangers, viz. 
to all his creditors ; ſuch an unjuſt and in- 
Jurious attempt ſcarcely deſerves notice, but 
as we know it has been made, and (we are 
lorry to ſay it) met with much more coun- 


(a) See 2 Wil. Rep. 429. 
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.tenance than it deſerved, we will here give 
it an anſwer. ck 
What motives has a relation to make ſuch 
a promiſe to ſtrangers ? According: to this 
conſtruction, I may prejudice a relation and 
advantage a flranger, whoſe dividend by this 
means I may increaſe, and preclude myſelf 
the opportunity of Ggning a relation's certi- 
fate, and giving him the ſhare of my divi- 
dend under the commiſſion. 
We remember an inſtance of the aged 
mother of a bankrupt ſon, coming to prove 
a debt under his commiſſion ; the other cre- 
ditors objected to her demand, they intimat- 
ed the notes were forged, that. no conſidera- 
tion was given for them, and many other 
malicious allegations (for they were not on 
oath); upon this the commiſſioners, after 
having examined her very ſtrictly, agreed to 
her being admitted; but this was not agree- 
able. ro the creditors, they therefore ſaid ſhe 
had embezzled the bankrupt's goods, and 
till chat was ſettled to their ſatisfaction, ſhe 
ought not to be allowed to prove her debt; 
this occaſioned another examination, though 
neither was this charge on oath; the mother 
ſaid in anſwer to it, that on her ſon's mar- 
Tying ſome years ago, ſhe removed to his 
houſe, which ſhe furniſhed with her own 
goods ſhe brought with her, and that as he 
was now bankrupt, ſhe intended to take 
them * again where ſhe thought proper 
an 
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and further, that ſhe had lived with her ſon 
ever ſince he was married, in the ſame 


houſe in which her goods were: this caſe 


the commiſſioners miſtook ; for they ſeem- 
ed to think with the creditors, the clerk, 
and meſſenger to the commiſſion (with the 
laſt of whom the quorum generally ad- 
viſes, and often forms his opinion and judg- 
ment) was a fraudulent poſſeſſion within 
ſtat. 21 Jac. c. 19. ſ. 11. but to us ut ap- 
peared to be the mother's poſſeſſion of her 
own goods, and that the ſon was never in 
poſſeſſion of them. On an application to 
lord (a) Hardwicke to ſet aſide a bill of ſale 
of ſhop goeds, &c. executed by a father 
to his ſon previous to the father's bank- 
ruptcy, on a ſuggeſtion that it was within 
the ſtat. 21 Jac. and therefore fraudulent as 
againſt creditors ; he ſaid, there was no 
foundation for it, becauſe it was many 
months before the bankruptcy, and follow- 
ed by the poſſeſſion of the ſon; we infer 
from this caſe, that if the ſon's poſſeſſion 
gained him the property of his father's goods, 
that by ſo much more reaſon, the mothers 
Poſſeſſion in our caſe, would ſecure to her the 


property of her own goods. Seller of land. Sce 
* Vendee,” 


(a) 4k, Rep. z. pl. 41. 
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8. 


Notwithſtanding the rules of law, as to 
bankrupts, reduce all creditors to an (a) e- 
quality, yet the commiſſioners, in the caſe 
of ſervants, always recommend the creditors 
to direct the aſſignees to pay them their ful] 
wages; lord chancellor Cowper (Y) ſaid, it 
was unreaſonable that ſervants ſhould come 
in with the reſt of the creditors; however, 
we think it prudent and ſafe for aſſignees, 
where the wages of fervants are very much 
in arrear, or where the ſums demanded are 
too conſiderable to be eſteemed the wages of 
menial ſervants, and conſequently not within 
the recommendation of the commiſſioners ; 
to advertize in the Gazezte a meeting of the 
body of the creditors, in order to take their 
fenſe of the matter, to reduce it into writ- 
ing, and to get it ſigned by the major part 
in value of ſuch of them as attend the meet- 
ing; this procedure will be not only an au- 
thority, but likewiſe a juſtification and in- 


demnity to the aſſignees, in caſe of any after- 


diſputes. | 

It has been ſaid, that aſſignees can anſwer 
Paying ſervants one year's wages, but no 
more, without any particular direction from 
the creditors for that purpoſe ; but we con- 
ceive this to be a mere vulgar notion, found- 
ed neither in reaſon or juſtice; to ſay, that 


(a) 7 Vin. Abr. 127. At. Rep. 233. 


(41 2 Eq. Caf. Abr. 396. pl. 3. 
the 
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the commiſſioners recommend the payment 
of all wages due to ſervants, becauſe it 15 
hard for them to come in only for a ſhare 
of the bankrupr's effects, with the other cre- 
ditors, ſeems moſt abſurd, if a ſervant, wholz 
wages are conſiderably in arrear, is not en- 
titled to the benefit of the recommendation ; 
ſince it may prove more bencficial to the 
ſervant to receive a dividend on a leng arrear 
of wages, than one whole year's. 

If there ſhould happen to be occaſion ro 
prove the bankruptcy on a trial at law, it 
is moſt likely, that the trading and act of 
bankruptcy may be in the knowledge of the 
bankrupt's ſervant, and in his knowledge 
only; as therefore the evidence of the ſcr- 
vant may prove of the laſt importance to 
all the creditors under the commiſſion, it 
ſeems prudent for this reaſon, above all others, 
not to ſuffer the bankrupt's ſervants to prove 
their debts under the commiſſion, but that 
they be paid the whole of their (2) de- 
mands. 

A. and B. were ſureties for one C. for the 
payment of money, and had counter- bonds 
to ſave them harmleſs. The money was not 
paid at the day, and the ſureties paid it, and 
after wards C. became bankrupt; and whe- 
ther they were creditors within the ſtatute 
was the queſtion; and it was reſolved that 


(a) See Cal. Temp. Hardw. 265. 


H 3 they 
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they (a) were: and lord Hardwicke (b) ſaid, 

that the ſurety of a bankrupt who payed the 
debt, after diſputing it ſome time, being 
put to an expence thereby, ſhould, notwith- 
ſtanding he diſputed the payment of a juſt 
debt, be admitted to prove the expences of 
ſuch ſuit, under the commiſſion againſt the 
principal. 

Where (c) there is principal and ſurety, 
and ſurety pays off the debt, he is entitled 
to have an aſſigment of the ſecurity, in order 
to enable him to obtain ſatisfaction for what 
he has paid over and above his own ſhare. 


T. - 


The debt of a petitioning creditor is ſub- 
ject to ſome peculiar qualities, to which 
that of other creditors does not ſeem to be, 
viz. it muſt be a /ega/ (d) debt, it muſt be 
contracted (though it need not be (e) due) 
before (F) the act of bankruptcy commit- 
ted; and therefore we apprehend that not- 
withſtanding a commiſſion of bankrupt is 


(a) Cre. Fac. 127. pl. 17. 

(5) 4th. Rep. 262. pl. 41. 

e) By lord Harawicke. Ath. Rep. 135. 

(4) Wil. Rep. 183. Sel. Caf. of Evid, 161. 2 Kel. 6, 
pl 8. 2 Stra. 899. 

(e) Stat. 5 Geo, 2. 30. ſ. 22. 

(J) Wil. Rep. 783. Caſ. Temp, Talb. 243. Sel. Caſ. 
of Evid. 147. 2 Stra. 744+ 

. ſu per- 
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ſuperſeded by reaſon of the petitioning cre- 


ditor's debt not being a legal one, yet f 4 
valid commiſſion be afterwards obtained, 
ſuch petitioning creditor will be intitled 0 
(a) relief under it; as truſtees, aſſignees of 
bonds, &e. who are not legal but only equet- 
able creditors, and whoſe debts therefore will 
nt intitle them to take out a commiſſion (5). 
The ceſtui que truſt ought to join in the de- 
poſition with his truſtee, and the truſt deed 
ſhould be exhibited ro the commiſſioners. 


- V. 


Mr. juſtice (c) Burnet ſaid, that if a endet 
paid money, and did not inſiſt upon a deli- 
very of the goods, he confided in the credit 
of the vendor, and not in any real or parti- 
cular ſecurity, and ought to come in, under 
the commiſſion, as much as any other per- 
ſon who placed a confidence in the baakruprt, 
and not 1n any other ſecurity. 

A. (d) ſells land to B. who afterwards be- 
comes bankrupt, part of the purchaſe mo- 
ney not being paid, A. ſhall not be bound 
to come in as a creditor under the ſtatute, 
but the land ſhall ſtand charged with the 


(a) Lord Raym. 287. 12 Mod. 159. Comb. 463- 
(5) See 2 Veſ. Rep. 252. 

(c) 4k. Rep. 150. 

(a) Vern. 267, 268. 
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money unpaid, though there be no. agree. 
ment for that purpoſe ; for in this caſe there 
1s a natural (4) equity, that the Jand ſhould 
ſtand charged with ſo much of the bankrupt 
money as was not paid, 


A creditor by verdif, cannot be admitted 


to prove his debt, till after the expiration of 


the feur day rule on the poſtea, becaule the 


defendant may within that time obtain a new 
trial, or ſet aſide the verdi# ; but ſuch cre- 
ditor may claim, 


Lord Hardwicke () aſked ſome of the 
commiſſioners of bankrupt who happened to 
be then preſent in court, whether if a perſon 
who had a verdi# for his debt, and was pro- 
ſecuting to judgment, or had recoyered (c) 
damages in the action, and was going on to 
execute a writ of enquiry, but before either of 
them was completed, a commiſſion of 


bankrupt was taken out againſt the defen- 


dant, the coſts and charges of ſuch proſe- 
cuting to judgment, or ſuch aſſeſſment. of 
damages on a writ of inquiry had been al- 
lowed ta be proved under a commiſſion ? 
The commiſſioners informed the court that 
it was the conſtant practice to refuſe ſuch 


Ca) So ſaid by lord keeper North. 

C 4th. Rep. 140. pl. 81. | 

{c) Mr baron Ahn muſt certainly have miſtaken lord 
Har awicke, for Damages cannot be recevered previaus to 
a writ of inquiry. 


colts 
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coſts, being proved: and his lordſhip or- 
dered accordingly. 


W. 


Why may not wives under the bankrupt 
laws, which are to be conſtrued molt (4) 
beneficially for creditors, and under which 
the commiſſioners have an (5) equitable as 
well as a (5) legal juriſdiction, be deemed 
partners in favour of trade, and of their huſ- 
bands, as for this purpoſe they are deemed 
(e) ſervants to them even at law. 


The other material matters concerning 
creditors feem reducible to the following 
particulars. 


1. Joint and ſeparate creditors, 149. 
2. Mutual debts and credit, 156. 
3. Intereſt, 168. 
4. Exhibits, 170. 
3. Claims, 172. 


1. Joint and ſeparate creditors, and hereia 
of partnerſhip debts. 


Lord (d) Hardwicke ſaid, that formerly 
where there were ſeveral partners, they uſed 


(a) 2 Show. Rep. 519, 520. 2 Eq. Cal. Abr. y. 
Caſ. Temp. Talb. 185. Stat. 21 Jac. c. 19.1. 1. Mar. 30. 

(b) 4th. Rep. 77. 

(e) Cr. Car. 69. 2 Stra, 861. Black. Com. 430. 

(4 Ath, Rep. 138, 
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to take out ſeparate commiſſions againſt 
each partner, as well as a joint commiſſion: 
that this practice being of late thought a 
very unreaſonable one, as occaſioning great 
confuſion, with regard to bankrupt's effects, 
had been (a) diſcountenanced, and beſides 


they 


(a) By this opinion of lord chan, Hardawicke, it 
mould ſeem that for the future, where there is a joint 
commiſſion depending, ſeparate creditors ought not to 
take out a ſeparate commiſſion, but. apply for an order 
to be admitted to come in, and prove their debts under 
the joint commiſſion, as being a means of ſaving an 
expence to the creditors, By the Reporter, A.. Rep, 
138. See id. 98. pl. 46. Francis Capper, Eſq. for- 
merly a commiſſioner of bankrupt, on his examination, 
before a committee of the honourable Houſe of Commons, 
to whom the petition of ſeveral bankrupts was referred, 
ebſerved, that joint · oommiſſions frequently iſſued againſt 
partners, as well as ſeparate, in their private rights, 
that there being no poſitive ſtatute for marſhalling the 
Joint and ſeparate effects, thereby directing the joint 
creditors to bo paid out of the joint eſtate, and the ſe- 
parate creditors out of the ſeparate effects, which diff 
cuty occurring early to the Great Seal, the arbiter 
gui, hath adopted the above method, to prevent the 
double expence of taking out two commiſhons againſt 
the ſame perſon, for which purpoſe, upon the appli- 
cation of the different claſſes of creditors, the Great 
Seal orders both ſorts of creditors to come in and prove 
their debts, under one and the ſame commiſſion, but 
fubje& to the commiſſioners taking an account of the 


Joint and ſeparate eſtates, diſtinguiſhing the one from 


the other ; ſo that the joint creditors may be paid out 
of the joint, and the ſeparate creditors out of the ſe- 
parate eſtate : and if any ſurplus of either, the ſame to 
be carried to the account, and in aid of the deficient 
eſtate 3, viz. the ſurplus of the ſeparate, to be brought 


into 
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they were generally nothing more than a 
ſtruggle for the aſſigneeſhip and the clerk- 


Ip. Z 
Load (a) Hardwicke ſaid, that where there 
was a creditor on bond againſt two perſons 
jointly and ſeverally, and both became bank- 
rupt, he was entitled to receive a ſatisfaction 


out of the joint eſtate, and if the joint eſtate 


into the joint eſtate, to ſatisfy all the joint creditors,. 
becauſe a commiſſion, in the firſt inſtance, is in na- 
ture of an execution, and the joint creditor may take 
his remedy againſt either eſtate or both; it there is a 
ſurplus of the joint eſtate, and any ſeparate creditor be 
unpaid the bankrupt's ſhare of his joint eſtate, it is to 
be applied in diſcharge of his ſeparate creditors only 
If this proviſion was mage by ſtatute law, Mr. Capper 
apprehended it would fave the parties intereſted in the 
commiſſion, the great expence of applying to the 
Great Seal, and the petitioning creditor, in particular, 
all his expences which are not allowed him out of the 
bankrupt eſtate, the order of court extending only to 


the relief of the creditor applyiug ; he further obſerved, 


that ſeveral diſtinct applications, in teſpect to one and 
the ſame commiſſion, are frequent; and that creditors 
of both kinds, would alſo have the benefit of voting in 
the choice of aſſignees, and of oppoſing figning the 
certificate of conformity, which they are frequently de- 
prived of, under the order of court, from its not bei 
obtained ia time. See the Report, dated 2 June 1759s 
32 Geo. 2. in Com. Journ. - 

If the meſſenger was not authorized to ſeize both 
eſtates, be the commiſſion joint or ſeparate ; or if the 
bankrupt was not obliged to diſcover both his eſtates on 
his final examination, the above order would prove to- 
tally nugatory. 

(a) Ath, Rep. 99, 106. pl. 57. 

® See 3 Wil. Rep. 25, 405. 
H 6 
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fell ſhort, he was for the reſidue entitled to 
a ſatisfaction out of the ſeparate eſtate: but 
then the court would put him to his (4) 
election, and if he elected to come under 
the joint eſtate, he would, with reſpect to a 
ſatisfaction for the reſidue, be poſtponed (%) 

5 | to 


(a) Lord Talbot declared, that bond creditors to 
whom the two bankrupts were jointly and ſeverally 
bound, were not entitled to have a full ſatisfaQion out 
of both at the ſame time, and' ordered them to make 
election before they received any farther dividend. In 
a like caſe his lordſhip declared, that ſuch creditors 
were not entitled to a ſatisfaction equally with other 
creditors of the joint eſtate, or with other creditors. of 
vhe ſeparate at the ſame time, but ordered them to- 
make an election, and if they elected to come upon the 


joint eſtate, then they were not to come upon the ſepa- 
rate eſtate, till the other creditors upon the ſeparate 


eſtate had been firſt paid. Ark. Rep. gg. 
% Lord Hardwicke ſaid, that to be ſure at law a 
creditor upon a joint and ſeveral bond may proceed 
againſt both obligees at the ſame time, till his debt 
is fully ſatisfied ; but in bankrupt caſes the court of 
Chancery dire&s an equality of fatisfaQtion : conſider it 
( aid lord Harawicke) on the footing of a joint eſtate 
firſt ; joint creditors are entitled to a ſatisfaction out of 
the joint eſtate before ſeparate creditors, but then they 
have no right to come upon the ſeparate eftate for the 
remainder of their debts, till after ſeparate creditors are 
ſatisfied z what would be the conſequence, if creditors 
upon joint and ſeveral bonds ſhould be admitted to 
come upon both eſtates at the ſame time ? Why, then 
thefe creditors would draw ſo much. out of the ſeparate 
eſtate as would be a prejudice to other joint creditors, 
who have an equal right to come upon the ſeparate 
eſtate with themſelves, and by that means his 1 
. ou 
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to all the creditors of the ſeparate eſtate- 
And his lordſhip (a) ſaid, that joint creditors, 
where there were no ſeparate, might exhauſt 
both the joint and ſeparate eſtate, till their 
debts were paid, and that the bankrupt would 
not be entitled to a ſhilling till the joint cre- 
ditors were fully ſatisfied ; but that where 
there were ſeparate as well as joint creditors, 
though in the caſe of the bankrupts, the ſe- 
parate eſtate ſhould be equally applied ; yer 


as between 22 and ſeparate creditors it 
was otherwile, for the joint eſtate ſhould be 
applied to the ſatisfaction of the joint, and 


the ſeparate eſtate to the ſatisfaction of the 
ſeparate creditors, 


Lord (%) Hardwicke ſaid, that where there 
were two perſons who had been partners, 


ſhould give creditors upon joint and ſeveral bonds, a 
preference to other creditors, when the act of parlia- 
ment, and the equity of the court of Chancery incline 
that all perſons ſhould have an equal ſatisfaftion. 1 4. 
Rep. 99, 100. Lord chancellor founded his order upon 
this reaſoning, becauſe the bond creditors might have 
brought a ſeparate action at law againſi each of them, 
and might have had likewiſe ſeparate executions, but 
could not have levied his debt upon both the eſtates 
at the ſame time, but only for the deficiency, where 
one eſtate was not ſufficient to ſatisfy the whole. At. 
Rep. 106. pl. 57. By this laſt reaſoving his lordſhi 

ſeems to maintain a contrary doctrine to what is ad. 


vanced by him in the former part of this note, as to the 
point of law. 


(b) Att. Rep. 227. 
(5) Att. Rep. 98. pl. 46. See fol. 139. Note (5). 


and 


Ke 364 


lA 


I Io eo www e . , 6 


3 
» 
! 
| 


154 Proof of Debts, Chap. 3 
and yet the commiſſions were taken out 
againſt them as ſeparate traders, their cre- 
ditors upon the joint eſtate could not be ad- 
mitted to prove their joint debts under each 
commiſſion, for they had an equitable right, 


in caſe there ſhould be any ſurplus of the 


eſtates of the two bankrupts, after the ſepa- 
rate creditors were ſatisfied ; and that there- 
fore the joint creditors muſt proceed in the 
common courſe, by taking out a joint com- 
miſſion. | 

Where A. lent a ſum of money to one 
partner on his own fecurity, and he lent the 
fame to the partnerſhip- trade, and a joint 
commiſſion taken out; lord (a) Hardwicke 
faid, that A. ſhould not come in as a creditor 
upon the joint eſtate of the bankrupt (4) im- 
mediately and directly, with the reſt of the 
partnerſhip's creditors, but that by way of 
eircuity he was entitled, as ſtanding in the 


place of that partner who had paid the money 


to the uſe of the partnerſhip trade. 
Where (c) there were two partners, and 
one had taken out more money from the 
artnerſhip ſtock than his ſhare amounted to, 
and thereby became a debtor for ſo much; 
tord Talbot was of opinion, that the partner- 


ſhip creditor had a right to come upon the 


(a) Att. Rep. 223. pl. 124. 

(5) Unleſs ſuch ſeparate debt had been entered in the 
partner/oip books, and then he might, 44, Rep. 84. 

(c) At. Rep. 225. 


ſeparate 


„ VE —— 


e 
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ſeparate eſtate of the partner who was ſo in- 


debted. 
Two (a) partners agreed to borrow a ſum 
of money tor the uſe of the partnerſhip, but 
one of them only gave a bond for ſecuring 
the payment, and the other was a witneſs to 
it, this money was afterwards entered in the 
caſh-book of the partnerſhip, a joint com- 
miſſion was taken out againſt them, and the 
obligee denied by the commiſſioners to be 
admitted a creditor ; but lord King, on his 
petition, was of opinion, that he ought to be 
admitted, and directed accordingly. 
Separate creditors are allowed to come in 
under a joint commiſſion, but the joint effects 
are firſt to be applied to pay the paitner- 
ſhip debts, and then the feparate debrs, and 
as to the ſeparate effects, firſt the ſeparate 
creditors, and afterwards the partnerſhip cre- 
ditors, are to be paid out of the ſame (5). 
Lord chancellor Hardwicke ſaid, that the 
commiſſioners had no power of admitti 
feparate creditors to prove debts under 4 
joint commiſſion without the ſanction of the 
court (c); and (4) he laid it down for a rule, 
that where there was a joint and, ſeparate 
commiſſion, a creditor under the joint com- 


(a) Ak. Rep. 225 
(% 4th. x7 67. 23. 2 Fern. 706. pl. 628. 2 
Wl. Rep. J. Rep. 25. 2 Ye}. Rep. 456. 
(c) 4 — G. pl. 23. 
(4) 4:4, Rep. 97. pl. 45- 98. pl. 46. 
miſſion 


| 
| 
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miſſion might come under the ſeparate, and 
aſſent or diſſent to he certificate of the bank. 
. unden che ſeparate commiſſion (a). 


70 Mutual debe ang credit. 
{915771 Offi 4 
Where (0 it. ſhall appear. to the commil. 
ſioners, that there hath been mutual credit 
given by, or mutual debts between the bank- 
rupt, and any, other perſon, at any. time be- 
fore the bankruptcy, the commiſſioners, or the 
bankrupt's aſſignees, ſhall ſtate the accompt 
between them, and one debt may be let. 
againſt another, and what ſhall appear to be 
due on either ſide, or the balance of ſuch 
accompt z and on ſetting ſuch debts againſt 
one: another, and no more, ſhall be claimed 
or paid on either ſide reſpectively (c) 
Neither the commiſſioners or the aſſignees, 
in the opinion of lord chancellor (d) Hard- 


wicke, can admit a debtor to a bankrupt be- 


fore. his bankruptcy, and a creditor to him. 
upon a contingency that took place ler the 
bankruptcy, to ſet off under this clauſe; 


yet in order to do the parties ſabſtantial ju/- 


(a) 3 Vit Rep. 25. 0 1 30 07 1 C11 ( 
(5) Stat. 5 Geo. 2. e, ze. C 28. Which hath al- 


ways received an equitable conſtruction, and therefore 


all debts under that act are conſidered alike. Rayn. 
Read, on Stat Geo. 2. 27. note (1),. 

(e So before this ſtatute, by Hale and North, 
juſt, Com, Dig. 535. 2 Fern. 117. pl. 114. S. P. 

(4) Att. * 119. | 


lice, 
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tice, ſuch ſet- off ought to be allowed ; but 
the words of the act being, as above ſet 
forth, mutual debts before the bankruptcy, 
and a judge having nothing to do with the 
reaſon of the law, his office being merely 
miniſterial, and ſolely to declare what the law 
is, not what it ſhould be; no court of juſ- 
tice can do ſubſtantial juſtice, that being the pe- 
culiar and ſole province of the legiſlature. 
This ſame deſire of doing ſubſtantial juſtice, 
induced the late lord ch. juſt. Lee, (a magiſ- 
trate eminent for a ſound heart and head) 
to miſdirect a jury, in a cauſe at niff privs, 
on this very ſame point, for his lordſhip con- 
ſidering that it might be dangerous to in- 
quire into the preciſe time of indorſing ne- 
gotiable notes, directed the jury to allow a 
promiſory note indorſed to a debtor of a bank- 


rupt, after the bankruptcy, to be ſet off; 


which with much difficulty, and merely in 
deference to the opinion of ſo able and up- 
right a judge, they did z but upon a new 
trial hat (a) court would not allow ſuch note 
to be ſet off, for beſides ſuch indorſee hav- 
ing no right to be in a better condition than 
the drawer, who could only come in for a 
dividend, and the words of the a& being 


(a) It was with the concurrence of the chief juſtice 
but the court gave no opinion, how it would have 
been, if the nature of the tranſaction, and the ime 
2 the aZual indorſement, had net appeared. 2 Srra. 


* mutual 


1 

þ 
1 
1 
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„ mutual debts between the bankrupt and 
“ any other perſon, at any time, : before ſuch 
« perſon became bankrupt,” it would alſo be 
of ill conſequence to trade, if debtors to 
bankrupts eſtates ſhould be allowed to buy 
up debts, in order to ſet them, off (a). 
 Verney, (5) maſter of the rolls, was of opi- 
nion, that where there were mutual demands, 
between a creditor and a bankrupt, under 3 
Geo. 2. c. 30. ſ. 28. that upon an action at 
law, defendant might ſet off his demand 
againſt the aſſignees (as is done in other caſes, 
by 2 Geo. 2. c. 23: ſ. 13. and 8 Geo. 2. c. 24, 
and that there is no occaſion to come into a 
court of equity, to pray an injunction to a 
ſuit at law, and for aſſignee to account. 
Lord chancellor (ge) Cowper ſaid, that 
where there was mutual credit between a 
bankrupt and a creditor, the balance ſhould 


only be paid, and that the clauſe in the ſta- 


tute was not to be conſtrued of dealings in 
trade only, or in caſe of mutual running ac- 
compts, but alſo where one credit was upon 
mortgage, and the other upon note; and he 
ſaid, that in all caſes of mutual credit, it 
was natural juſtice and equity, that only the 
balance ſhould be paid. * 


(a) Bal. Ni, Pri. 196, 177. 2 Stra. 1235. 
(e) Mil. Rep. 326, © F 


Sir 
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Sir Stephen (a) Evans, in the year 1911, 
had 5000 J. ſtock in the Hudſon's Bay com- 
pany, and was their banker or caſhier, and 
upon that accompt was indebted to the com- 
pany in 800 J. and ſoon after became bank- 
rupt; the affignees brought a bill againſt 
the company to have the co i. ſtock tranſ- 
ferred to them, with all dividends due 
thereon : the company by their anſwer in- 
ſiſted upon the above clauſe of the ſtatute 
5 Geo. 2, and that Sir Stephen Evans havin 
credit in their books for 5000 J. ſtock, nd 
the company on the oth@ ſide having credit 
in Sir Siephen Evani's book for 8001. they 
ought to deduct and have an allowance of 
the 800 J. out of the 5000 J. ſtock, 

It was argued for the defendant that this 
caſe was within the clauſe of the ſtatute 
of mutual credit, &c. and that Sir S. E. was 
a creditor of the company for his 3000 J. 
ſtock, and the company a creditor of Sir 
S. E. for the $001. due to them; that the 
ſtock was called credit in the books of the 
company, and that he had a demand agamft 
the company for the intereſt and produce of 
the ſtock, and though there was nothing due 
to Sir S. E. for dividends at the time of his 
bankruptcy, yet the ſtock” itſelf was a debt 
from the company, and ſo within the clauſe 
of the act of ſetting one debt againſt an- 


(a) 7 Vin. 125. pl. 2. 


other, 
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other, and only the balance due to Sir S. Z's 
alfignees; that it would be very unreaſon- 
able where there were mutual dealings and 
credit, that the debtor of the bankrupt ſhould 
be bound to pay the whole due from him to 
the bankrupt's eſtate, and he, e contra, ſhould 
only come in as a creditor under the commiſ- 
ſion for all due to him, and receive, per- 
haps, only two or three ſhillings in the pound 
for his whole debt, &c. 

Lord chancellor (a) King thought that this 
caſe was within the clauſe of the ſtatute of 
ſetting off debt agajpſt debt; that there was 
mutual credit given, and therefore thought 
the company might retain the 800 J. due to 
them, out of the dividend due to the bank- 
rupt's eſtate, ſubſequent to the bankruptcy, 
and ſhould not be obliged to come in as a 
creditor under the commiſſion, and decreed 
(3) accordingly. 

Lord (c) Hardwicke ſaid, that under ſtat. 
5 Geo. 2. c. 3o. 1. 28. perſons might ſet off 
debts, as that act extended to all mutual 


(a) 7 Yin. Abr. 127. 

% Raymond, ch. juſt. and Mr. Baron Price, who aſ- 
ſiſted his lordſhip, gave no direct opinion, but ſeemed 
to agree with the chancellor. 7 Yin. Abr. 127, But 
Sir Fobn Strange ſays, that the cour! was of this opinion. 
Stra. 645. And Eq. Caf, Abr. g. expreſsly ſays, ** de- 
creed per lord cha cellor, aſſiſted by Raymond, 2 
and Mr. juſtice Price, without obſerving, that either 
of the judges diſſented. 


(c) Atk, Rep. 185. 
debts, 
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debts, though independent of, and not re- 
lative to the mutual credit between the bank - 
rupt and other perſons in the courſe of trade, 
and though the debts were of ſuch a nature 
as could not be brought into a general (4) 
accompt. | 

His () lordſhip ſaid, that the clauſe in the 
act of parliament of the 5 Geo. 2. c. 30. re- 
lating to mutual credit, had received a very 
liberal conſtruction, and there had been 
many caſes which that clauſe had been ex- 
tended to, where an action of accompt 
would not lie, nor could the court of Chan- 
cery upon a bill decree an accompt; that it 
was very hard to ſay that mutual credit ſhould 
be confined to pecuniary demands, and that 
jf a man had goods in his hand belonging to 
a debtor of his, which could not be got from 
him without an action at law, or bill in 
equity, that it ſhould not be conlidered 28 
mutual credit; and lord (c) Cowpzr's opi- 
nion plainly favoured that conſtruction, for 
he looked upon the jewels pawned, and 
notes given, as an accompt current between 


| (a) He ſaid the clauſe in the ad of 5 Geo. 2. relat- 
jag to mutual accompt, had been carried to be ſure 
further, and rightfully, than a mete matter of accompt, 
but that he did not know that à court of equity had 
gone further than the courts of law in the caſes of @ 
et- off, which was further,” indeed, chan caſes of ac- 
compt. Aik; Rep. 237. See fol. 445. in notes 154, 155+ 

(5) Att. Rep. 229. 

(c) 2 Vers. 691. pl. 616. 


them; 
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them; and that, though, if there had been 
no bankruptcy, in an action for the goods in 
queſtion, the debt could not have been {ct 
off, yet as the clauſe of mutual credit had 
been extended, lord Hardwicke thought it 
might come within that rule, eſpecially as 
there was an accompt between them. 

A creditor of the bankrupt, and a debtor 
to him, upon bond, payable at a future day 
with lawful intereſt, petitioned lord (a) Hard- 
wicke, that he might ſet off his demand 
againſt the principal and intereſt due on the 
bond, as far as it would go, and not be 
obliged to prove his debt under the commil- 
ſion, and take a dividend upon it only, 

Lord (5) chancellor ſaid, that before the 
making ſtat. 5 Geo. 2. c. 30. ſ. 28. if a per- 
ſon was a creditor, he was obliged to prove 
his debt under the commiſſion, and received 
perhaps a dividend only of 2s. 6d. in the 
pound from the bankrupt's eſtate, and at 
the ſame time pay the whole to the aſſignee 
of what he owed to the bankrupt; that to 
remedy this great inconvenience the act was 
made; ſuppoſe, for inſtance, ſaid lord Hard- 
icke, there had been a bond from the bank- 
rupt to A. payable at a future day, and a 
debt owing from A. on ſimple contract to 
the bankrupt for a leſs ſum, the accompt 
between A. and the bankrupt ſhould firſt of 

a) Atk. Rep. 230. pl. 126. 

(A0 pag 91 F 1 

a 
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n all be ſtated, and one debt ſet againſt the 
in other, and A. ſhould be entitled to a pro- 
et portionable dividend of ſuch bankrupr's 
id eſtate, pro raid with the other creditors, 
it « diſcompting the bond payable at a future 
as time, after the rate of 5 per cent. for what 

he ſhould ſo receive, to be computed from 
or the actual payment thereof, to the time ſuch 
ay debt ſhould or would have become payable. 
d. in and by ſuch bond.” Theſe are the 
nd words and the concluſion of the clauſe in 
the the ſtatute of 7 Geo. c. 31. relating to cre- 


be ditors whoſe debts are payable at a future 
nil day. 

Conſider it then (continued his lordſhip) 
the the other way, where A. is a debtor to the 
er- bankrupt by bond payable at a future day, 
ove and a creditor upon his eſtate by ſimple con- 
ved tract for a leſs ſum, would it be juſt and 
the equitable that he ſhould be obliged to prove 
d at his debt under the commiſſion, and receive 
znee perhaps 18. only in the pound, and yet 


t to when his bond becomes due, which in ſome 
was inſtances might be in three months only, 
ard- pay the whole debt, principal and intereſt, 
ank- to the aſſignee under the commiſſion ? This 


might indeed in ſtrictneſs be ſaid not to be 
a mutual debt, but was it not a mutual cre- 
dit? The bankrupt gave credit to the peti- 
tioner in conſideration of this bond, though 
Payable at a future day : and the petitioner 
gave the bankrupt credit for the —_— 
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owed the petitioner upon ſimple contract; 


and therefore he thought this caſe was within 
the equity of the ;th of Geo. 2. 

The plaintiffs were aſſignees under a com- 
miſſion of bankruptcy awarded againſt Sir 
Juſtus Beck, and brought this bill againſt the 
defendants, to compel them to aſſign and 
transfer to the plaintiffs ſeveral ſhares in 
their ſtock, to which Sir Juſtus Beck was in- 
titled, and which in the year 1720 coſt him 
between 10 and 120001. The defendants 
by anſwer inſiſted, that Sir Juſtus Beck was 


one of the directors of their company, and 


that in the year 1720, after his purchaſe of 
the before-mentioned ſtock, the company 
lent him about 12000 l. and inſiſted, that 
they ought not to be obliged to let the plain- 


tiffs transfer or diſpoſe of the intereſt which 


Sir Juſtus had in the ſtock, without payment 


of the 120001. borrowed, and that by vir- 


tue of the act 5 Geo. one account ovght to 
be ſet off againſt the other; and for that 
purpoſe they had come in as creditors under 
the commiſſion of bankruptcy, and had 
proved their debts; there was no pretence 
that the money was lent on the ſecurity of 


the ſtock; but it was inſiſted, that on the 


credit of the great parcel of ſtock, which 
Sir Juſtus had in their company at that time, 
that they lent him this money, and therefore 
would now ſtop his ſtock till payment there- 


of, or as far as the value of the ſtock would 
| extend, 
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extend, which now by the great fall of ſtocks 
would by no means ſatisfy their debt ; but it 
was decreed at the Rolls, and that decree on 
an appeal affirmed by lord (a) chancellor Ning, 
chat the "defendants ovght to permit the 
plaintiffs, the aſſignees, to transfer and dit- 
poſe of the ſtock for the moſt they could 
make of it, and that they could not ſtop or 
retain the ſtock for their ſatistact ion, eithet 
before or by virtue of the ſtatute 5 Geo. 
And though the company had the whole 
flock of it in them in their corporate capa- 
city, yet the ſtock of each proprietor was 
diſtinct, and veſted only in himſcilf, with 
which the company had nothing to do fur- 
ther than they were veſted therewith by the 
charter, or act of parliament with which they 
were incorporated and impowered, or or- 
dered to transfer each one's ftock by trans- 
ters to be made in the books of the com- 
panyz which otherwiſe every proprietor 
might by deed, or otherwiſe, have trans- 
terred as he thought fit. And it was held, 
that this caſe differed from the firſt caſe, fol. 
159. And it was ſaid, that this was not like 
the caſe, where a (5) banker lent 200 l. on 
a pledge of jewels, and afterwards lent the 
lame perſon a further ſum of money on his 
bare note; yet he was not admitted to re- 


(a) Eq. Caf. Abr. 


(6) Ch. Pr. 419. pl. 279. 2 Fern. 691. pl. 616. See, 
Ah, Rep, 229, 236, 


dcam 
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utxmothe jewels without payment: of the 
mae like wiſe for thexe it Was between two 
hui ate perſons. And it was held not to be 
wit hin the ſtatute of g Geochich ſpeaks 
only of mutual dealings and accompts, which 
is not this caſe. as Sir Juſtut had a fixed per- 
manent intereſt in the ſtock : and the money 
borrowed without regard J thereto. And the 
court held this was not like the caſe of part- 
nerſhip, where if any of the partners bor- 
rowed- any of the partnerſhip's money, his 
own ſhare ſnould be anſwerable for it, and 
he ſhould not be permitted to come into a 
court of equity, and pray an accompt of his 
ſhare of the partnerſnhip, ſock, andi effects, 
without: making ſatisfaction for the debt he 
owed to the partnerſhips for this was a 
tranfaction between them as private perſons, 
and on a mutual credit and truſt; but the 
loan of the 12000 J. in the preſent caſe to 
Sir Juſtus, was not in their corporate capa- 
city, wherein only he ſtood related to them, 
and held this ſtock, but was a loan by them 
as private perſons, for which they could not 
ſtop his ſtock, Which he held as a member 


of the company in their corporate capacity. 


Where (a) there are mutual debts between 
the plaintiff and defendant, or if either party 
ſue ot be ſuec as executor or adminiſtrator, 
Id . 2 G05 0.811 9: O 914819 501 18681 15 30 + 
1GC111Q9 Haide LI QUTAHO&U JD ELGIiONLLENAGDG I. GI das 
4%) $tat-.2/Gea,, 2+. c. 22, f. 13, -perpetuated_ by Nat. 
Geo. 2. C. 24+ . 5· 220 4 a <1 
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where there are mutual debts between the 
teſtator or inteſtate and either one 
debt may be ſet againſt the other, and ſuch 
matter may be given in evidence upon the 
general iſſse, or pleaded in bar, as the caſe 
ſhall require+ ſo as at the time of pleading 
the general iſſue notice be given of the par- 
ticular ſum or debt intended to be inſiſted on, 
and upon what accompt it became due. 
Lord chancellor (a) Xing was of opini 
that joint debts could not be ſet off 2 
ſeparate demand due to the bankrupr ; but 
if both demands had been ſeparate, he thought 
that mutunl credit, within 2 Geo. 2. c. 22.1. 
13. and that though the ſtatute ſpeaks only ot 
ſetting off one debt againſt another on trial, 
yet commiſmoners (5) of bankrupt were 
within the equity of the act, and might al- 
low mutual debts being given in diſcharge 
vpon the demands of afſi 
Plaintiff being reſiduary legatee and ſur- 
viving executrix of her huſband, to whom 
two perſons had given a joint bond for pay- 
ment of money, one of whom was dead, 
and plaintiff being indebred ber own 


| Privine rey rg to the ene who 


* Rey 2 2 1 of King's Bench 
t w s 

hath — bed“ that the clauſe ke the ſtatute does wer 

extend to 2 of bankrupt; which Opinion 

ord chancellor cems to adopt. See WS. Re 

B. K. 155, 156. 24 N. N. 1% ” 
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was, become bankrupt, brought, her bill in 
Chancery, for liberty to ſer, off what was due 
to plaintiff, as executrix, and againſt. the 
debt. due from herſelf — the bankrupt. 
Lord (a) Hardwicke ſaid, that he never knew 
luch inſtance in Chancery, before, and that 
as the debts were due in different rights, 
the caſe was not within this clauſe of the aq 
of parliament, there, being. no mutual credit 
between the parties; and his lordſhip ob- 
ſerved, that this matter had been determined 
24 April 1748, on parte Hepe ; and further, 
that if Chancery was to go into Inquiries, of 
this ſort, an account muſt be taken of the 
teſtatoi's whole eſtate, till it were ſeen, if 
there was a ſurplus, ſo as thereout to make 
a ſet- off; and alſo, that another conſequence 
would ariſe; it having been often doubtful 
when executors could take a reſidue, which 
might draw on infinite expence, if it ſhould 
be ale wed o of, ia like inſtances. 


3. Intereſt. 


A1 PY "My intereſt. as any: -particular cre- 
ditor may be entitled to, by virtue of his 
lien or ſecurity on the bankrupt's eſtate, we 
refer the reader to our ein en ©). at- 


ravgement of GRROUOTHs e 112 „111-97 
5 7 „ 41 
5 Tr. 4. Rep. n hs 2610! 
Ker, ol. 132, 139» 141. * 
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For debts on ſpecialty, the creditors ſhall 
have intereſt as well between the act ot (4) 
bankruptcy as before, and (5) though the 
uſual () rule is, that all intereſt on debts 
carrying intereſt ſhall ceaſe from the time of 
iſſuing the "commiſſion ; yet when a bank- 
rupt's eſtate is ſufficient to pay every debt. 
with a large ſurplus left, creditors, whole 
debts carried intereſt ſhall be allowed inte- 
tereſt for their reſpective debts, from the 
time the computation of it was ſtopt by the 
commiſfioners, and the bankrupt or his re- 
preſentatives will be chargeable therewith, 


{a) 7 Yin. Abr. 110. [B. a.] pl. 1. | N 

(6) Alt. Rep. 244. pl. 132. 2 Black. Com. 488. 

6: ) All efeditors come adder. the terms of the com- 
miſſion, Which is to have intereſt no farther than he 
une of iſſuing the commiſſion. Ad: Rep. 7g 7 He, 
Abr. 70. in a note to pl. 7, The commvllioacts,, 4c 
a man becomes bankrupt, compu es intereſt upon dt 
no lower than the date of the commithon, becauſe it 
a dead fund, and in ſuch a ſhipwreck, if there is a (a'- 
vage of part to every perſon, it is as much as can be 
expected in ſuch a general loſs. 2 44. Rep. 528. 
Lord Hardwicke declared there was no ſuch tule, a3 al- 
lowing iritereſt ns farther that the rime of iſſuing the 
cominifion; - and that there was nv" direfti6n in Hat. 
21 Jac. C..19. .. g- for that purpoſe, and that the prac- 
tice had been uſed” only as the beſt, method of ſettling 
the proportion among the creditors, that they might 
have a rate- like ſatisfaQion, and that it was founded 
upon the equitable power given the commiſſioners by 
the ſtatute, Ark. Rep. 79. See id. 244- pl» 13 4 
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&c. he muſt produce them to the commil- 
—_ ' who are to indorſe ot underorite 


wen e Get > Yes 
of June, 70 5 Ne to us unde e 
ene, of bankrupt. againſt . B.“ 
This the thteg acting commiſſioners are to 
gn, * this indorſe ment is called an Ex- 


hi 0 

1 perſon acts for another creditor un- 
i 4 nia, of bankrupt, he muſt pro- 
duce. his authority, as letters of adminiſtra- 
tion, of attorney (with an affidavit of che 
execution), probate of a will, &c. in order 
to ſatisfy. the commiſſioners that the 
has a legal authority to act for his 
theſe al dare to be cxbibired to the commiſ- 


ones. 

If, Fog creditor has a lien 125 the bank · 
rupt's eſtate as a, mortgage, EXECU- 
Wag bill of ſale, &c. Mm 1 to 
part with them till he is ſatisfied his debt zs 
far as ſuch liens will extend, and if after ſuch 
ſatisfaction any part of his debt remains un- 
paid, he may came under the commiſſios for 
the reſidue, but for further particulate 25,40 
this matter we refer the reader 10 + Creditor 


” +, Pawnee, 


8s JON One . 


creditors. 

If the act of bankruptcy be a fradigulent 
deed, or r judgment, ſuch deed, cc. moſt be 
2 FW? >: +> thibited 


Na o 1: 194 DRE Chap. 3: 
exhibited to the eommiſſioners, that they 
amyijodge whether it beo far fraudulent, as 
that the execution of the one, or confeſſing 
the other, was an act of bankruptcy. 
Oma bankrupt's laſt examination, all his 
books, papers, writings, ſecurities, and liens 
on the eſtates or goods of other perſons, 
aught eto be exhibited to the commilſiioners, 
to ſhew he did not ſecrete any part of his 
eſtate or effects, at the time of his examination. 
Ste more under $6 Sid rpc a in the Ap- 
agen N 


VFS. Claims.” 
q Where a radi cannot afcertain his debt 
ſo a8 to ſwear td it, or is not able to produce 
his ſecurity, or where a perſon who acts in 
right of another cannot ſhew his authority, 
in theſe caſes che commiſſioners uſually allow 
fuch perſons to enter a claim, but he will 
not be entitled to a dividend of the bank- 
rupt's eſtate till it is eſtabliſhed by proof on 
oath'g which if the claimant cannot do by 
the day whereon the commiſſiogers declare a 
dividend, the claim will be ftruck out of 
the proceedings, unlefs he gives ſome very 
good reaſon, to be allowed by the commil- 
foners, for the neglect; yet ſuch claimant 
may even afterwards ſwear to his debt, but 
he will then loſe the firſt dividend; unleſs 


the ſcreditors (the aſſignees having ſufficient 


[ r 12 
644 v * 


* 
Chap. 3. Claims. 173 


in hand) agree, that ſuch creditor be paid 
the firſt dividend; if they refuſe, the Great 
Seal will order it on petition, but it will be 
on this ſpecial condition, viz. that it does 
not break in upon the former dividend, for 
it would be very unreaſonable indeed to oblige 
thoſe creditors, who have been no ways in 
fault, to refund to a creditor who has been 
guilty of the moſt grofs negle& in his own 


affairs. 


SHAFT. Iv. 


The Appointment, Choice, and Remo 
val of the Aſſignees. 


HE commiſſioners (4), as often as 

they ſhall ſee cauſe, for the better pre- 
ſerving, and ſecuring the bankrupr's eſtate, 
may immediately appoint one or more al- 
ſignee (5) or aſſignees of the eſtate and ef- 
fects or uy part thereof. 


(a) Stat. Geo, 2 c. 30. ſ. 30. 

(4) But they are removeable - the W "2 at the 
choice of aſſignees, and liable to forfeit 200 J. with full 
coſts of ſuit, in caſe upon removal they neglect upon 
notice to deliver to the new aſſignees the bankrupt 3 


eſtate and eſfects. Stat. 5 Geo. 2. c. 30. . 30. 
13 Lord 
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be Welte 4 1MES OF POE 
nr SOLAR DNS the 
-bagkrypr's ef 8 357 comm .Were not 
obliged, by che: above, clauſt in the ſtatute re- 


lating to temporary 4 hey to appoint 


aft allignee, of the whole eſtate, becauſe the 
words are in, the disjunctive * immediately 


8 or more aſſignee. or allignees 
of the eſtate and effects, or any part thereof.” 
And further, 975 as by leaving out the co- 
py hold eſtate of a bankrupt in a temporary 
alignment, the creditors would tun no riſque 
with regard te the erown, for an extent 
would not age it, it; wopld. be adviſcable to 
| amit them in ſubſequent, nter th 
It is, uſual . for the commuſſioners previous 
70 the choice of alſignees. (in order ta prevent 
207 e being: caſt on the, charaRers of 
the aſſignees as doubting their credit) to de- 
dire they will agree amang.. . ben ir in 
whoſe- hands the monies arif . 
Na eſtate," as often as = aſſignees 
| E 100 f. thereof or upwatds, that 
be 95 995820 purſuant to the Jollawing ſtature. 
N ors (i) the creditars ſhall proceed to 


the'ch6 of affignees, the e iq va 
105 © i "the <treditors pfeſent CONS All, "if "they 
ibi 

S o 2 of 1812 — 


D Ant Rep: - 3645 1 uh 28. Nane bio. 
2 !2(4) Mhereas by reaſon of the monzes whichfare Jody- 
ed in the hands bf ART Lana dividend ii made, 
09105 7 aſſig nees 


above tlauſe: In order to enforce the execution of this 


Chip!'4 eee, 5 
think Sflt, direct how, and with whom, — 
monies to be feceibrd out of the bankte 
eſtar "Mat rear un ntil the fame be diu 
to Which't dle the" agnes mal a 
often a8 160. 5 be g ot in, and they 
be indem thed fr 2100“ N91 01 

t is alfo as Ye — — 2 nod 
honexs tc add, that thoogh the bank (5) of 
Eiglund Sc 700 Cirefted by the above chavſc 


to receive the”bankrupt's'cltate, yet that the 


bank do od" think _ 4 white to 
open an acco for that purpoſe, and re- 
fafe ſo to 9 ty We always 1 — this 
declaratien a. very extraordinary one, even 
when we had” no doubt of the 7rath of it; 
we thought it rather indecent for gentlemen 
inveſted with ſo great power and authority 
as commiſſioners of bankrupts are, to declare 
ex officio, that one of the molt ä 


aſignees do ſometimes delay the dividing dener to 
the very great Trefudice of the bankrupt's creditors, 
ſor 1 and to the end age moy 
me ke ſpeedy, dividends of the eſlate and clicQs of. ſueh 
bankrupts, it is enacted as above.“ Preamble” to the 


law, it is adviſeable that there ſhould be ='©ovepant 
from the aſſignees to the commiſſioners, in the aſfigu- 
went, and alſo in the bargaip and ſale.-that they wall 
R money into ſuch hands as the credicors hl 


(a) Stat. 5 Geo. 2. c. 30.1. ze. . 

(6) Lord ard wicke has directed afignees to depoſt 
me monby-arifiog from 1he ſale of ihe | baxikropt ef- 
ſebis ia in their name. ft, Rep. 133. | 

N I 6 corpo- 
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eorporations in the kingdom, inſtituted, con- 


tinued; and ' ſupported by parliament, per- 
emptorily declined to obey the expreſs in- 
junctions of the legiſlature ; but as neither 
the Bank nor any other particular place is 
mentioned in the act, it is a matter of aſto- 
niſhment to us, how the above declaration 
has paſſed ſo often unnoticed, or unanſwered 
at Guildball. We have obſferved the commil. 
fioners often expreſs themſelves very tenaci- 
ous of, and zealous for the dignity of the 


Great Seal, and of the reſpect due to them 


as acting under i it; ſuch zeal may be very 
proper, but we muſt confeſs we think as 


much regard at leaſt is equally due to their 


cath of office, under which they alſo act, and 
whereby they have ſworn that they will, 
according to the beſt of their fi/{ and 
knowledge, execute the ſeveral. powers and 
truſts repoſed in them, as commiſſioners of 
bankrupts.““ Now it ſeems certain, that they 
have either not. even ſo much as read, or if they 
have, that they cannot retain or do not wnder- 


and the bankrupt ſtatutes; if fo, are they 


thoſe judicious perſons whom my lord () 
Cole ſays they ought to be? Or what is more 
matetial, have they uſed their endeavours ſo 
to be, according to their. promiſe made by 
them on oath ? Though we may be thought 
rather too ſevere to declare ſuch perſons in. 


21 604 Inſt. 277. 


capable 


” SEP 1 — —" 
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capable to be any longer commiſſioners ; yet 
lord (a) Hardwicke was pleaſed to remove com- 
miſſioners for taking more than their tees, 
and ordering monies to be charged for their 
eating and drinking, but what were thoſe 
miſdemeanors in compariſon to the above? 

The commiſſioners (S) ſhall forthwith, after 
they have declared the perſon, againſt whom 
the commiſſion ſhall iſſue, bankrupt, cauſe 
notice thereof to be given in the London Ca- 
zelle, and ſhall appoint a (c) time and (4) 
place for the creditors to meet, in order to 
chooſe aſſignees of the bankrupt eſtate and 
effects. 

So (e) that they are immediately to appoint 
a time and place for the choice of aſſignees, 
becauſe it may be neceſſary to take care of 
the bankrupr's eſtate and effects; and it muſt 


not be laid down as a rule, that, becauſe 


ſome of the creditors are abroad, and be- 
yond fea, therefore they muſt at all events 


(a) Vin. Abr. | J. 3» 

(5) eas: 5 9 4 30. f. 26. 

(c) Which time we think ought always to be four- 
teen days at leaſt from the notice in the Gazerre, of the 
iſſuing the commiſſion, in order to give all the bank» 
rupt's creditors, in whatever part of the kingdom they 
may happen to refide, an opportunity of being preſent 
at, and of voting in the choice. I} 

(4) Which meeting for London, and all places within 
the bills of mortality, ſhall be at the Guildhall of the 
laid city. Stat. 5 Geo. 2. c. 30. ſ. 26. 

(e) By lord Hardwicke, Ah, Rep. 92. 


have 


278 Removal of Agnes. Chap. 4, 
have an opportunity of voting in the choice, 
and the greditors be directed to Ptoceed to 
a new one; if this was to prevail, the choice 
muſt be poſtponed to à gteat length of time, 


which would be directfy contrary to the at 
of parliament; and therefore the rule is, 
that the aſſignees ought tö be èbntinued, un- 


leſs ſome objection can be ſhewn Wirh regard 
to the ſubſtance or integrity of the perſon 
who is choſen aſſignee, but it would be add- 
ing to the expence, to make two choices 
of aſſignees inſtead of one. 

Precedents were ſearched, but no caſe 
could be found, where it had been ordered, 


that creditors mould proceed to a ſecond 


choice, upon a ſuggeſtion, merely, that ſome 
of then] lived remote from London, or were 
out of England, and beſides it would be a 
dangerous rule, and therefore lord Hard- 
wicle eontinued the aſſignee who was already 
uns 

Lord chancellor (a) Harduieli ſaid, that 
the commiſſioners upon the day for choice 
of aſſignees, were not critically to examine 
into the debt, but to admit creditors upon 
their (3) oath for what they ſwore was due to 
them, as they would ſtill be liable to an ac- 
compt afterwards, and that beſides, it would 
be extremely hard o exchugs perſons. \who 


(a) 4k. Rep. 70, 71. 
Ad. Rep. 153. pl. 92. 


might 
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might perhaps he the greateſt creditors, till 
the accompt was ſettled, which might be the 
work of ſeveral years, and it might be ne- 


ceſſary and convenient, that aſſignees ſhould 


immediately be choſen, and beſides, that it 
was not neceſſary that the aſſignees ſhould 
have proved any debts under the commiſſion, 
or 74 they ſnould be even creditors at large 
of the bankrupt. 

The (a) commiſſioners ſhall at this meet- 
ing aſcertain the coſts and expences of ſui 
forth and proſecuting the commiſſion, 
by writing under their hands ſhall direct and 
order the aſſignees of the bankrupr's eſtate, 
to pay and re-imburſe the petitioning cre- 
ditor his coſts and charges, out of the firſt 
monies or effects of the bankrupt, that 
ſhould be got in and received under the com- 
miſſion. 

« Whereas (v) it may be found neceſſary, 
that as well aſſignments of bankrupt's eſtates 
already made by commiſſioners, as n- 
mentis hereafter to be made purſuant to the 
choice of creditors, ſhould be vacated, and 
new aſſignments be made of the debts and 
effects unreceived and not diſpoſed of by the 


then eren to other N to be 


(2) St 3 | 
(86) Pream e e g9 2. ©. 30. . 31, 
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180 Removal of AMxnees. Chap. 4; 
by the creditors," the Great" (2) Seal may, 
upon the petition of any (4) credutor} make 
ſuch order 00 therein as ſhall be juſt and rea- 
ſonable.“ 5 

The commiſſioners % hall cauſe public 
notice to be given in the two London Gazettes 
immediately following the removal of the 
aſſignees, and the appointment of others, 
that the former aſſignees are removed, and 
others appointed in their ſtead, and that the 
bankrupt's debtors do not pay their debts to 
the aſſignees removed. 


Lord (e) Hardwicłe ordered aſignees under 


a commiſſion, to be removed from being aſ- 


ſignees of the bankrupt's eſtate and effects, 


by reaſon of the miſbehaviour of the com- 
miſſioners in the faid commiffion, and that 
the ſaid bankrupr's creditors ſhould: proceed 
to a choice of new aſſignees in their room, 
nd for that ae 20 after the ſaid com- 


(a) Stat. 5 Geo. 2. e. 30. . 31. 
0% Or on the petition of the aſſignee Nmſelf; but 


it ſeems no order can be made on this application, un- 


leſs an a//ignment has been adtualiy executed by the com- 


miſſioners to the aſſignee. See and conſider the pream- 


ble to ſ. 31. of this ſtatute.” _ 

(e) In caſe a new aflignment ſhall. be ordered to be 
made, bankrupt's debts, effects, and eſtate, ſhall be 
thereby effectually and legally veſted in the new al- 
ſignees, who may ſue in e (not their own) names, 
and may diſcharge actions and give acquittances as for- 
mer aſſignees. Stat. 5 Geo. 2. c. 30. f. 31. 

(a) Stat. 5 Geo. 2. c. 30. ſ. 31. 


(e) 7 Vin. Abr. 77. pl. 3. . 
miſſion 
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Chap. 4. Remonat of. Aſſignees. 181 
mimon ſhould be renewed, an advertiſement 
ſhould be publiſhed in the London Gazette, 
appointing a meeting of the creditors of the 
{aid bankrupt for the choice of ſuch ne al- 
ſignees; and after ſuch choice ſhould be 
made, his Jordfhip did order that the ſurviv- 
ing commiſſioners, or“ any three of them, 
and the ſaid aſſignees ſo removed, ſhould 
join with the major part of the commiſſioners, 
to be named in the renewed commiſſion, in 
making an aſſignment of the ſaid bankrupt's 
eſtate and effects, to the new aſſignees, ſo to 
be choſen; / and didi further order, that forth- 
with, after the execution of ſuch aſſignment, 
the ſaid old aſſignees ſhould reſpectively de- 
liver over to the new aſſignees all the effects 
of the ſaid, bankrupt, remaining in ppecie, 
in the hands, . cuſtody, or power, of then; 
or any of them, upon oath ; and alſo gall 


books, papers, and writings in their reſpec- 


tive hands, cuſtody, or power, relating to 
the ſaid bankrupt's eſtate or effects upon 
oath; and that the ſaid old aſſignees ſhould 
deliver poſſeſſion of the ſaid bankrupr's real 
eſtate to the new aſſignees. | 
Lord Hardwicke (a) upon petition of cre- 
ditors, ordered an aſſignee under a commil- 
ſion of bankrupt, who became bankrupt 
himſelf afterwards, to be removed, from 
being an aſſignee under the commiſſion, on 


(a) £14, Rep. 97. pl. 43. : 
account 


183 Removal of Aſſignees. Chap. 4. 


account of his own bankruptcy, and gave 
the creditors liberty to proceed to a new 
choice, and further ordered, that not only 
T aſſign petitioned againſt, but alſo his 
affi ignees Abd join With the commiſſioners 
in Seng Aden! to the new aſſig-· 
nees under the commiſſion, 4855 the 4 
Ggne: remov! ed. 5 bony 400 (15. 
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1. hat real 5 2 the commiſſurers may fel. 


T he (a) commiſſioners dave full ä by 
their diſcretion, to diſpoſe of all the bank - 
rupt's lands, tenements, and bereditaments 
as well copyhold (5) as freehold, which be 
had in his own right before he became bank- 


(a) Stat. 13 El. c. 7. f. 2. This fatute lord Hard- 
avicks ſaid gave the commiſſioners an equitable as well as 
a legal juriidition, and that it had been ſa conſtrued 
ever fince, th. Rep. E. 

(6) For they are _ afl the durant of bankrupts 
2 Com. Di e vendee of a copybold is to pay 
the lord bis Lal. and be admitted. Stat. * „ 
{. 3. And if the lord. refuſe upon tender of 
petent fine, the veadee may enter. Jans 127. 
148. The copyhold is veſted in the bargainee 
bis admittance, / though be cannot og 7: 
profits; and he ſhall ayoid all 8 2 = 
ſale. and. admittance. z Com. Dig. 47. 
under a commiſſion of . of a copy 
a vendee within 13 Elis. c. 5. and not D 
from the aſſignee of ſuck . eftate, By lord Har aqgucte. 
Ait. Rep. 96. And he was of opinion, that an a- 
ſignee under à commiſſion of bankrupt, m uſt ſurrender 


a ee eſtale to a purchaſer, though it is very hard 


d \ſhould'exa& two fines, but no — 
a common law be commoner of a copyhold; it 
by ſurrender; n by lat. 43 El. c. 7. 
have no intereſt .1 57. y in the bankrupt's 
lands, but only a power xr. convey, - and at firſt the 
commiſſioners: made. fale tu the but that was 
found inconvenient, therefore they made general af- 


{ig9mepHs ig trufiecs, to. 2 * whole. 
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rupt, or which (a) deſcended or came to him 
at any time afterwards, before the debts to 
the creditors were fully ſatisfied or agreed 
for; and all lands and tenements which were 


. purchaſed. by him (5) jointly with his (c) 


wife, children or child, to his own uſe, for 
ſuch intereſt therein as he might (d) lawfully 


part with; or purchaſed with any other 


6a) Stat. 13 El. e. 7. f. 11. Cr. Car, 588. pl. 6. 
Lord Hardwicke ſaid, that if any future feal eſtate de. 


ſcended to a bankrupt after the execution of the firſt 


bargain and ſale, there muſt be a new one. 4%. Rep. 


253. Lands deſcended to a bankrupt after diſtribution 


are ſubject to a new ſale and diſtribution. Billingh, 118, 
but Stone 132. is expreſly contrary, 7. 


(4) If two be ſeized jointly, and one becomes bank- 


. rupt and dies, his part ſhall be ſold, and there Mall be 
no ſurvivorſhip in this caſe. See the reaſons in Stone 
126. Billingh, 11 1. Good. 89. If the banktupt be joint. 


tenant in ſee, for liſe, or years, the commiſſioners may 
ſell a moiety. Com. Dig 5 0. 

(e) If he be ſeized in right of his wife, they may 
ſell during the coverture. Com. Dig. 530. yet, if a 
purchaſe in the name of himſelf and his wife, and fon, 


. 


. 


was before his trading, the commiſſioners cannot ſell it. 


„ 4 480 10 


(4) See 7/4). Rep. 385. in notes. Oi (late biſhop 


of London) and Dr. Burn both hold, that if patron be. 


comes bankrupt, the commiſſioners may felt the ad- 


- vowſon, but if the church be void at the time of the 


ſale, the vendee ſnall not preſent to the void tun; but 


the bankrupt. himſelf, becauſe the urs, a ent is 
not valuable. 2 Gib/, Cod, 94. Bu Etcl! — 9 
4 Bac. Abr. 465. And Billmghurft ſays, that without 
doubt, if the commiſlioners-preſentaty ons for money, 


it is ſimony. Billingh. 123» See Good; 116. * N 4p 


3} - perſon 
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perſon- upon ſecret (a) truſt for his own 
ule. CD 12 as #468... | 

They may ſell all the lands and tenements 
which the bankrupt had at the time of his 
bankruptcy in fee, for life, or for years ; 
all rents; annuities and () offices, any fu- 


„ ⁰ AT an ITT) 


() Sten 133. Billing. 114. 

(5) By theſe are intended offices of inheritance, &c. 
as warden of the fleet, &c. or a goaler by inheritance, 
and not offices of truſt, for by ſtat. 5 & 6 Ed. 6. c. 16. 
(which prohibits the ſale of offices of juſtice) they can- 
not be ſold; be. des, they are indiviſibly annexed to 
the perſon. Bullingh. 122. Stone 126. See 9 Rep. 48. 
a. Good. 87. Lord King declared, that the office of 
icrjeant at mace was not faleable, as it concerned the 
execution of juſtice ; nor the place of one of the clerks 
of the fix clerk's office. Ak. Rep. 212. But the office 
cf under matſhall of the city of Lenden, as it does not 
concern the adminifiration of juſtice, is not within ſtat. 
5&6 Ed. 6. c. 16. and may therefore be fold. B 
lord Hardawicke ; 4th. Rep. 210. pl. 117. And he aid, 
that notwithſtanding Stone and Billing hurſ in their read - 


nay ings on theſe acts (34 and 35 H. 8. c. 4. and 13 El. c. 
f a 7.) ſay, that only offices of inheritance are within che 
ſon, meaning of them; yet he was of opinion, that their 


lit conſtruction was contrary to the expreſs words of the 
SY acts, for that terms of years (in ſtat. Hen. 8.) related 
ko directly to offices, not in lands only, but all other of- 
105 ices, Ad. Rep. 213. It is obſervable, that Sen- 
pag. reading is profefſtdly on ſtat. — c. 7. and on b 
the Hatute enly 3- that Billinghurſt but ju mentions Nat, 
Put H. 8. and that lord Hardeviche himſelf on another oc- 
* caſion declared, that the ſtatute of Heary the 8th had 
09 been ſo moch altered by ſubſequent acts, that it did 
12 not deſerxve any econſideration. Att. Rep. 77. 21 /. 
0 Rep, 429, 8. B. Leere therefore the above diaum of 
ih wh lord. Har dæuicte, concerning Stone and Billing hurft. 


rſon 6 cure 
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ture (a) intereſt, as, a tetm to commence 
in futuro; land 50 deviſed to him; his wife's 
(c) eſtate veſted in truſtees before marriage 
for her ſeparate uſe; alt lands, (d) tenements, 
hereditaments, annuities, offices, and fees, 
conveyed, or cauſe to have been conveyed 
by him, to any of his children, or other (e) 
perſon, or into any other men's names, as 
amply as if the bankrupt, at the time of his 
bankruptcy, had been actually ſeized in his 
own name of the like intereſt; and alſo lands 
whereof. he ſhall be reputed ( 5 owner, and 
with the conſent of the true owner, ſhall take 
upon him the ſale and diſpoſition, though 
formerly conveyed by him to ſuch true 


owner for veluakle conkderguon; and all 


a Com. Dig. . - | 

(6) Stone 125, Good. 88, 

(<c) 10 Mod, 247. Wil. Rep. 248. but Vi. T4 458, 
ſeems contra. 

(4) Stat. 1 Jac. c. 15. ſ. 5. 

e So, if they are conveyed before his. bankruptcy, 
30 conſideration of marriage, to the. uſe, of: himſelf, 
and his wife, . though the wife is not named by the 
ſtatute, for ſhe is within the intent. Syple:289. B. in 
2718, after marriage, conveyed his real oy to trul- 
tees in conſideration of 5 s. and other valuable conſider- 
ations, in truſt for himſelf for-life, to his wiſe. for life, 
then to his eldeſt ſon, if he ſurvived his father and 


mother, and ſo to his ſecond ſon, &c. B. afterwards 


became bankcupt; lord Hardgyicke ſaid,. chat this con- 
veyance fell directly within this clauſe of the ſtatute. 
Att. Rep. 93. pl. 41. See Bur. Rep. ay - 


W 21 Jac. 8. 19. L 11. 
lands 
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e lands extended (a) after his becoming bank - 
$ rapt, on pretence of his being accompranc, 
e or indebted to the king, if upon examina- 
tion of the commiſſioners on oath, it be 
found, ſuch debt be due to ſuch ac ant 
or debtor, on a contract not originally made 
between him and the bankrupt, but made 
with or in truſt for ſome other perſon; 
may ſell a (5) poſſibility of right belonging 
to the bankrupt; and any (c) of his lands 
or tenements, wherein he ſhall be ſeized of 
an eſtate (4) tail, in poſſeſſion (e), remainder, 
or (J) reverſion, unleſs the remainder or re- 
verfion ſhall be in the crown, of the gift of 
the crown, and ſuch fale ſhall be good 
againſt all ſuch iſſues in tail, remainder-men, 
and reverſioners, whom the bankrupt him- 
ſelf might have barred by common reco 


48. er other means. They (g) may ſell an eſtate, 


(a) Stat. 21 Jac. c. 19. ſ. 10. 
ptey, (6) Wil. Rep. 385. 3 Wil. Rep. 132. pl. Good. 
mſelf, 83, 84. the bankrupt is to deliver all the estate be is 
y the intereſted in, or whereby he hath or 2 any 
1 FER; . c. 30. 
0 trul - 4 | 
nſidet (c) Stat. 21 Jac. e. 19. ſ. 12. Stone 125, 126. 
or life, (4) They may fell a copy bold intailed, which by 
er and Bi cuſlom' may be intailed and cut of, otherwiſe, if there 
ward BB be no ſuch coſtomi, Stone 129.  Billingh, 148. 
lis con- (e) Lord. Hard u icie obſerved, that this was but a 
Ratute- i ſight advantage to ereditors. Al. Rep. 79. 
(f) Stine 129. 
C) Stat, 21 Jac. c. 19. f. 13. Sense 125+ See Sue 


which 


lands 
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which the bankrupt has, to commence upon 1 
a contingency z and | all equities of (5) re- | 
Gem bay, wean mortgaged. eſtates ſhall be at 6 
the diſpoſal of the commiſſionets; for they 
ſhall have power to redeem, the ſame, as the ( 
bankrupt himſelf, might have done, and af. | 
ter redemption, to ſell them. 

A merchant. _— a foeffment in fee 
upon condition, upon payment of money to * 
re-enter, he becomes bankrupt, the commiſ- 0 
ſioners may tender the money at the day, po 
and ſell the land. 


2. What real eſtates the commiſſioners cannot bis 
ell. 


The commiſſioners cannot (c) ſell lands, 
&c. aſſured by the bankrupt before he be- 
came bankrupt, ſo as ſuch aſſurance was 
made 40nd fide, and the party to whoſe ule 
made, was not privy or conſenting to the 
purpoſe of the bankrupt, to deceive his cre- 
ditors, at or before ſuch aſſurance ; nor (d) 


12. Billingh. 116. & Good, 88. 2 Vern. 9y. whether 
the commiſſioners may, by the equity of the ſtatute, 
appoint one to enter for a condition broken.' 
(a) Stone 125. Billingb. 148, 149. Gord. 89. See 
y Ch. Rep. 102. Ch. Caf. 17. 2 Vern. 97, 286. 
5274: 
5 (5) Stone 128. Billingh. 148, 149. Go od. 89. 
(e) Stat. 13 El. c. 7. f. 12. Mo. 594. pl. 895. Mars 
34, Pl. 67. Billingb. 113. 
(4) V. J. 203. 


4 land 
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| lands which the bankrupt had fold by deed 
indented, though the inrolment was after the 
bankruptcy; nor lands, whereof an extent 
(a) was ſerved, before the party became 
baokrupt ; nor lands purchaſed or conveyed 
by the bankrupt upon the marriage (4) of 
any of his children, both parties being of 
years of conſent ; fo, if land be ſettled in 
truſt for the wife of B. by the anceſtor of 
ſuch wife, and B. becomes bankrupt, the 
alignee ſhall have no (g) benefit of ſuch 
truſt, during the joint lives of B. and his 


his marriage to pay 15 J. a year to B. during 
the life of the father, and B. becomes bank- 
rupt, the aſſignees ſhall not (d) have the 


nds, benefit of ſuch agreement; neither can they 
be. en the (2) barony of a peer; nor lands (f) 
hers deviſed ro the bankrupt's wife ; nor her 
ys dower (g), nor a ſettlement ( made by a 
0 (a) Stat. 21 Jac. c. 19. ſ. 9. 2 Black. Com 487. 


Nor lands whereon a ſtatute has been extended, though 
the liberate was not ſued before his bankruptcy. Cre. 
hether Car. 149. V. Fo. 203. 
(5) Stat. 1 Jac. c. 15. f. 5. 
(c) 2 Vern. 96. pl. 89. 
4) 2 Fern. 194. pl. 176. 
(e) 2 4 
(f) Eq. Caf. Abr. 54. pl. 6. 7 V. Abr. 95. p 
2 Vern. 96. pl. 89. 2 Wi. Rep. 316. pl. 91 E 9 
(g).9 Vin. Abr. 227. pl. 60. unleſs ſhe marry a bank 
rupt, Read Stat, Law, 187. 
% 3 Wil. Rep. 298. pl. 75. 


K bankrupr, 


wife ; ſo, if the father of B. covenant upon 
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— 


bankrupt, when he was not a trader; nor 


the intereſt of a joint (a) trader, for it is 


not bound by the bankruptcy- of his com- 
anion. 

No (3) purchaſer for valuable conſidera- 
tion ſhall be impeached, unleſs the commil. 
ſion was ſued out within five years after he 
became bankrupt ; ſo, if the bankrupt be 
afterwards outlawed, and A. gives money 
for a leaſe of his land from the king, before 
the commiſſion ſued, he will be a purchaler 


(c) bond fide for ſo much. 


3. In what manner the ſale ſhall be. 


The commiſſioners ſhall cauſe all the bank. 
rupt's lands, tenements, hereditaments, fees, 
annuities, and offices to be (4) ſearched, 
viewed (e), and appraiſed to their full value, 
and ſell the ſame by deed (f) indented and 


(C) inrolled, in one of her majeſty's courts of 


record, 


(a) Salk. 61. Mod. Rep. 45. pl. 100. 12 Mod. 446, 
Lit Abr. 287. 

(5) Stat. 21 Jac. c. 19. ſ. 14. Keb. Rep. 722. pl. 54 

{c ) Salk. icg. but guire, and ſee Com. Dig. 532. 

(4) Stat. 13 El. c. 7.1. 2. 

ce And though there be no view of the lands by the 
commiſſiogers before the. ſale, it will be gcod. Cen, 
Dig. 534. 

(CF) Stat. 13 El. c. 7. ſ. 2. 21 Jac. cg. ſ. 12. 

(g) Stat. 13 El. c. 7. ſ. 2. 21 Jac. c. 19. ſ. 12 
Carth. 178. 2 Show. Rep. 156. Ventr. 360. Skin. zo. 


pl. 6. T. Jo. 196, 197. 12 Mod. 3. Lord Coke * 
N ee 


ank- 
fees, 
ched, 
ralue, 
d and 
its of 
cord, 


Chap. 5. | Real Eſtate. | 191 


tecord, or (a) divide the lands, &c. propor- 
tionably among the credito rss. 
Lord (5) Hardwicke was of opinion, that 
commiſſioners of bankruptcy ought not to 
be ſo extremely nice, as to preclude a per- 
ſon from being a purchaſer, becauſe he hap- 
pened to have out- ſtayed the time ſet by 
the commiſſioners, and compared it to the 
caſe of eſtates ſold before maſters for pay- 
ment of creditors, and that the advertiſe- 
ments in caſes of ſales before commiſſioners 
of bankrupts ſhould not be general for a 
meeting in order to ſell a bankrupt's eſtate, 
but ſhould name the hour as maſters (c) do, 
and that after the time expired, if the com- 
miſſioners were not gone, that they ought 
to admit a better bidder, in order to give 


the creditors as great a ſatisfaction for their 
loſs as poſſible, 


II. As to the bankrupt perſonal Eſtate. 


This ſeems reducible likewiſe to the ſame 
ſubdiviſions to which we reduced our con- 


deed need not to be inrolled, becauſe the act ſays, by 
deed andented and inrolled, or otberwi/e. 2 Rep. 26. 4. 

(a) Stat. 13 El. c. 5. ſ. 2. 

(5) 4th. Rep. 202, 203. 

(c) Who always advertiſe the eſtate to be ſold at a 
definite time, as between the hours of ten and twelve, 
that they may not be under the neceſſity of Raying be- 
yond that time ; but if a perſon comes to bid, even af- 
ter that time, before the maſter is gone, he is admitted 


notwithſtanding. Ah. Rep. 202, 203. 
K 2 ſideration 
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ſiderations on the bankrupt's real eſtate, ; 
in. 55 . v 
1. What the commiſſioners may ſell. fi 
2. What they cannot: and : tt 
3. In what manner the ſale ſhall be. t 
P. 


«1:49 | | 3 ſl 
1. What perſonal eſtate the commiſſioner may N 


fell. 


The commiſſioners may (a) fell all (S) mo- 
5 ney, goods, chattels, merchandizes, wares, 
i and (c) debts of a bankrupt wherever found; 
* they are empowered to aſſign or diſpoſe all 
4 the (4) debts due to and for the benefit of 
Ht 1 the 


y (a) Stat. 13 El. c. 7. ſ. 2. goods, &c. which come to 
i the bankrupt after diſtribution, are ſubje& to a nev 
1 ſale and diſtribution, according to Billiagb. 118. but 
1 Stone 132. expteſly ſays they. are not. SF 
I: 4 (6) Though the bankrupt pay his money to any cre- 
i | dior for a juſt debt, 2 Rep: 25. b. 26. ai contra by 
„ ; Nat. 1 Jac. c. 15. f. 14. See föl. 94. They may ſell 
1 monies due to a bankrupt upon a Judgment; © V.. Ji 
a7 Peg: Ids 5 Re het: FIN . 2 | : 
1 c) Though traaferred into other men's names, in 
|! as ample manner as if the bankrupt had been actual) 
I poſſeſſed thereof, except the ſame Was transferred upon 
104 the marriage of his children, (both the parties mai. 
| , Fjed being of years of confent) or ſothe other valuable 
conſiderstion. Stat. 1 Jac. c. 157 f. gi" 'And'alſo'debi 
due to the bankrupt's wife, though unrecovefed. Wi 
Nep. 249 10 Mod, 160, 243. Gb. Cal. 318. 
(a) Lord Hardwicke was of opinion, that the debts 
here mentioned meant debts due at the time of , 
bank: 


te, 
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the bankrupt, to the uſe of the creditors, 
and the ſame diſpoſition of the debts ſhall 
veſt the property in the perſon to whom aſ- 
ſigned by the commiſſioners, as fully as if 
the bond, judgment, or contract, whereupon 
the debt ſhall ariſe, had been made to the 
perſon to whom the ſame ſhall be ſo aſſigned, 
ſo that the bankrupt ſhall not afterwards 
recover, releaſe, or diſcharge the ſame, nor 
ſhall it be attached as a debt of the (a) bank- 
rupt; they may aſſign an (5) obligation 
taken in another's name to the bankrupt's 
wes - 

The commiſſioners may ſell all the (c) 
goods of the bankrupt, though he fold them 
bona fide after his bankruptcy, and before 
the commiſſion awarded; ſo, if he made a 


(a) gift to a creditor of them; or had fold ( 


bankruptcy, or when the commiſſion iſſued, which was 
the ſame, for it was then only, that the creditors were 
to have a portion rate like. 4:4. Rep. 78. 

(a) Stat. 1 Jac. e. 15. C13. The preamble obſerves, 
* that the power and authority given to commiſſioners 
touching debts due to bankrupts was not ſo full- and 
perfect, as that the full benefit thereof, in due courſe, 
5 employed to the uſe of the creditors as in- 
ended.” 

(5) Ney' Rep. 142. Palm. 50;. 

(c) Com, Dig. + cu ” 

(4) Com. Dig. 525. 

(e) For the ſale is avoided by relation. 2 Es. 


Rep. 33. 
K SY goods 


| 
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- themiomsmarktto(a)\ouent 5! A () fortiori, 


goocls. ſoldd / by the tbankrups after! the com- 
miſflon, efore derzure!; they may fell his 
goods in (c) Ireland bis: goods (d) forfeited, 
and :ftized by a capius unlegatum after the 
banleruptey, and before the commiſſion, for 
a; banktupt ſhali not defeat his creditors, by 
his act, on (r) default; ſo the goods of a 
bankrupt (J) felon ſhall go among the cre- 
ditors ; they may ſel lan — (g) relief, &c. 


due to the bapkrupt; à legacy (9) given 


him, for which be had a decree ; ſo they 
may his ſhare of the partnerſhip: ſtock in 
trade (i) mortgaged to a bee * his pay 
4 as ben ne Ji 


1011 


b) gol. 
WEE 170 Coe: Ke cn pie: 831. 
8 k 
(e) L. Ch. aron Ser än; chat it was reſolved 
otherwiſe in che Erebeguer. Hil. 6 Geo. Com. Pig. 5: 4 


60% En. Sites, 2. c. 30. f. 1. 
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They may fell all (a) whereof the 
bankrupt ſhall be repufed (4) owner, and 
with the conlent of the true owner, | 
take upon him the ſale and diſpoſition, 
though formerly conveyed (c) by the bank- 
rupt to ſuch true owner for valuable confi- 
deration; and all goods extended (4) after 
his becoming bankrupt, on pretence of his 
being accomptant, or indebted to the king, 
if upon examination of the commiſſioners 
on oath it be found, ſuch debt be due to 
ſuch accomptant, or debtor on a contract 
not originally made between him and the 
bankrupt, but made with or in truſt for 
ſome other perſon ; ſo, goods taken in (e) 


fa) Lord Hard wicl ſaid, that the 2 12. 
of this ſtatute, with reſpect to legal intofeſts, muſt be 
followed as to Equitable ones; that chäͤe is ad 
therefore were within the meaning of the act, and in- 
cluded. in the words goods, &c, Ath. Rep. 184- 

(3) Stats 21 Jac.. ©, 19. f. 11. 13 
continuing in poſſeſſion was — 


looked upon as 
evidence of rand, that this law was 1 of 


what was dhe law bcſuc. Bur. Nep- 4 
(c) Lord Hardwicke faid, that this extended 


o conditional | as. well as abſotare ſales. Ah: Rep. 
183. | 
() Stat. 2 Jac e. A 5 10. 

My F 7" th, . refalued. Haw: = os: 


1 _ eget Rag res, Bu T4 . fc. Tap. 2 
7 


3 K+b, Rep. 480. pl. 17. 3 , 8 
tion executed cannot be on Rep. 69.19 
daukruptcy. 3 Mod. 236. Comb. 121. ”"= —_— 


K 4 149. 
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execution after an act of bankruptcy, though 


ay = ih. * 
> o % R 
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the writ bears 1% before; ſo a judgment (a) 


obtained by a creditor. after an act of -bank- 
tuptcy ſhall be avoided ; ſo if the bankrupt 
had granted or pledged his goods for pay- 
ment of the money, the commiſſioners may 
pay or tender the money, and then (6) ſell 
the goods, | | SN 


2. What perſonal eſtate the commiſſioners cannci 
| THL > - 19890 13 

The commiſſioners cannot (c) ſell (d) 

ſtock which the bankrupt had as truſtee 

only, for payment of the debts of another; 

nor (e) goods originally the plaintiff's, and 


146. 2 Ventr. 169, 170. But this not law, Yet if the 
goods of 'a bankrupt are ſeized in execution after the 

nkruptey, and ſold by the ſheriff, the commiſſioners 
cannot eſſign the money raiſed by the ſale, but they 
mult aflign the goods pres Lew. Rep. 192. 
So if the goods are taken in execution by the ſheriff at 
the ſuit of the bankrupt, they cannot be aſſigned till 
they come to the hands of the bankrupt. V. Fo. 215. 
pl 4 e Par. 166, pl. 12. 176. pl. 24. or da- 
mages which the bankrupt may recover for treſpaſs or 
ſlander, before they are aſcertained by judgment. V. 
Jo. 21. pl. 4. Cro. Car, 166, 167. | 

(a) Com. Dig. 532. 12 Mod, 446. 

(6) Stat. 21 Jac. c. 19, f. 13. 

(c) Cem. Dig. 533. Wil. Rep. 314. pl. $1. id, 321. 


(4) Lord Parker ſaid, that it would leſſen the credit 


of che nation to make ru ſtock liable to bankruptcy, 
3 Wil. Rep. 187. Note ( 4). 
(e) Wil. Rep. 318. 


which 
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which the bankrupt had no more than a 
bare authority to (a) ſell for the plaintiffs 
uſe ; nor effects which the bankrupt bad 
as (exec utor, or ; (c) factor; nor goods 
delivered (d) antecedent to an act of bank - 
ruptey, though accepted ſublequent ; nor 

oods 1 f- an execution was (e) cxe-- 
cuted, before he became bankrupt; nor 
goods taken (F) in execution for the bank- 
rupt, before the return of the writ; fo, if 
an execution be made after an act of bank- 
ruptcy, and before (g) notice of it, upon a 
writ teſted before the bankruptcy, Trover 
does not lie. hy the aſſignees againſt the of- 
ficer; if a leſſee for years has a covenant for 
renewal, the aſſignee ſhall have no (5) bene - 
fit of it 3. nor of a (i) legacy left the bank - 


(4) But if a jeweller have in his poſſeſſion jewels be- 
longing 40 A. and becoming bankrupt, offer the jewels 
1 S. che aſbgnee may diſpoſe of them. Tri. 
at M. Pri, 40. 

(5) Comb, 195, Show. Rep. 294. 10 Mod. 161, 245- 
on Caſ. 323, 11 Mod. 139. Fil. Rep. 256, 319- 

101. 21. x 

c) Wil. Rep. 319. 7 Fiz. Abr. 89. pl. 5. in notes. 
3 Wil, Rep. 185. of. 44+ * 

{4) to Mod. 432: Stra. 165. Forteſ. Rep. 38 

(e. Stat. 21 Jac. c. 19. f. 9. 2 Black, Com. 487. 

Y Cre. Car. 166: pl. 12. 176. pl. 24. . Jo. 21 g. 
pl. 4. Vet goods not taken in cxecution may be fold, 
though the writ of execution was delivered to the ſhe- 
nf before his banktupicy. 3 Lew. Rep. 70, 192+. 

Lau, Rep, 173. Sid. 271. pl. 27. 

(9) 2 Fern. 97 . Cat. 17, 18. k 


() Ch. Pr. 121. . 
K 5 rupr's 
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Chap. g. 
ruptis wife: nor of ad hond (a) on marriage 
toileavegheria fora of moneyd 26w 7 

- 1Vhey:camor:ſcl goods purchaſed or con- 


veyed by! the bankrupti upon the C mar- 


rizge;of any of his children both parties be- 
ing of) years of conſent z itheyocannot aſſign 
detrs (c paid byt ea debtor to the tupt, 
truly and n fide, before heg un derſtood 


him to »be-banktupt: 3! nor debts; due to him 


as (d) executor, but it is for this: particular 
reaſons: becauſe they are approꝑtiated to pay 
the teſtator's debts; and if they were aſſign- 
ed it would be a wrong; via, a deugftavit; 
nor goods (e) bought of a banktupt bond 
fide for valuable conſideration, before notice 
of the bankruptcy z nor goods dehiveted by 
a-bankrupt: purſuant to an. ( award con- 
firmed in Chancery without fraud, before no- 
tiee that he was bankrupt; nor goods con- 
lignes (8): to the W b not Paid for, 


Hg: 7 83 30 11 479 


FRI Fern, 667 bh 87: 2 N¹ J. Rep. 295. * 
wife of ſuch A Gon rp Ae 2 Wil. Rep 497 

65 Nor debts in ſuch caſe, or for ſom Scher vala. 
able Lankiterution! transferred into other . panes, 
Stat. 1 Jac. c. 15. 1,5. 

(c) Stat. Jac. c. 15. . 14. 3 Kö. Rep, 190. "oh. 35. 
ſee fol. 95. Nete (7). 
of N Rep. 254. 10 Mod. 162, 1695 246. Gil, 
al. 323 

(4) So it /cemeth. Skin. 149. &:\ght A3A, þ 

Quere 2 Vern; 230. * . { 

(g) Contra at law, but ſo reſolved'in equity. 2 Far 
203. pl. 187. At. Rep. 248, 249. 


7 
which 
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which the' owner before delivery hearing 
that he was bankrupt, and changing his 
former donſignment, conſigus to another ; 


nor ſa bond, &c. aſſigned (a) by the bank - 


rupt for a juſt debt, before his bankruptcy ; 
ſo they cannot aſſign money given by the 
bank tupt after () an act of bankruptcy com- 
mitted, to put his ſon apprentice, being the 
uſual rate, and given ſeveral years before he 
appeared to be bankrupt; nor (c) money re- 
covered againſt a bankrupt, before notice: 
nor a cheſe in action (ex. gr. à ſhip at fra) 
mortgaged or ſold by the bankrupt, the mu- 
niments being delivered over (4) ; nor the 
intereſt of a joint (e) trader, for it is not 
bound by the — of his companion; 
nor money which before the ſuing torth of 
the commiſſion, was bond fide; and in the 
uſual courſe of trade (/) received af the 
bankrupt, before the perſon receiving had 
notice that he was in inſolvent circumſtances; 
nor debts or goods aſſigned by him, before 
he became bankrupt, to his ſecurity on his 
being appointed receiver of the e @ 
CONC. | 


(a) 2 Vern. 428. pl.3 

57 Roulood in ie Reps el u . 
21. pl. 21. 

(c) 3 Keb. Rep. 231, 232. PII 

(4) Tri. at M. T. Reps 471. _ 

(e) 4 Sall. 61. Mod, Rep. * pl. 100. 12 Mod. 446 

(f) Stat, 19 Geo. 2. c. 32. . 14 


e) Bur, Rep. 472. 


2- is 
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Tbe Gh ulgnment may — to the 
creditors who come in, of all the goods of 


the bankrupt, for ſatisfaction of their re- 


ſpective debts rateably; or to any in truſt, 
and for the equal benefit of all the eredi- 
tors; and if all the creditors have a joint 
debt, the goods may be aligned to them (5) 
generally. | 

The commiſſioners ſhall cauſe the bank- 


tupt's goods, &c. to be (e) ſearehed, (d) 


viewed, and appraiſed to the beſt value; or 
otherwiſe to order the ſame for ſatisfaction, 
and payment of creditors; and they ſhall 
grant and aſſign, or otherwiſe diſpoſe. all (e) 
debts due to the bankrupt. 


The commiſſioners ſhall aſſign the bank- 


(a) Cem, Dig. 538. 

* (5) But a general aſſignment of the — to the 
creditors, who have ſeveral and different debts, is not 
good. 2 Rep. 26. 6. Es 

(c) Stat. 13 El. c. 7. ſ. 2. 

(4) Though there be no view of the goods by the 
com miſſioners before the ſale, it will be fy 2 Rep. 
26. 4. 

(e) Stat. 1. Jac. e. 16. fa 13+ the afſignment is 
good, though the debt * is more wy was due. 
T, Raym. 7 n 


aer 
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rupt's eſtate and effects unto the (a) aſſig- 
nees (5) chofen by the (c) creditors. . 

Lord chancellor (4) Hardwithe recom- 
mended it to the commiſſioners of bankrupt, 
to except copyholds out of the deed of al- 
fgnment- of the bankrupt's eſtate, becauſe 
it would fave the expence of two fines; for 
the commiſſioners, where the creditors could 
meet with a purchaſer of the copybold, 
might convey to him in the farſt inſtance. 

Commiſſioners of bankrupts having made 
an aſſignment of the bankrupr's eſtate, and 
the bankrupt afterwards obtains his certifi- 


cate, cannot (e) make a ſubſequent aſſign- 


ment. 8 


(a) The affignees ſhall keep diſlinct books of ac- 
compt, wherein they ſhall duly enter all money or other 
effetts which they ſhall have got in or received out of 
the bankrupt's eſtate, to which book every creditor 
mall, at all reaſonable times, have free reſort, and in- 
ſpect the ſame as often as they ſhall think fit. Stat. 5 
Geo. 2. c. 30. ſ. 26. 

(5) Stat. 5 Geo, 2. c. 30. ſ. 26. lord Hardwirke faid, 
that when 2e were choſen under a firſt commiſſion, 

all the eſtate and effects of the bankrupt were veſted in 
them, and he was incapable of carrying on any trade, 
and all his future perſonal eſtate was affected by the 
aſſignment, and every new acquiſition would veſt in 
aſſig nees. 4h. Rep. 253. 

Ce No creditor ſhall be permitted to vote in the 
choice of aſſignees, whoſe debt ſhall not amount to tea 
pounds. Stat. 5 Geo. 2. c. 30. f. 27. 

(4) Atk. Rep. 96. 
0) Eq. Caf. Abr. 54. pl. 7. 2 Eq. Caf. Abr. 124. 


6 Lord 


SS 
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Lord (a) Hardeicte thought it very pro- 


per that the words ;ointiy and feuerally® 
ſhould che inſerted in the aſſiꝑ nent, for the 
ſafety and fecurity of each reſpect ive aſ- 
ſignee. 10 4918315 - 2/2 Sioloib 03 nei ve 
No (5) Chedule ſhall be annexed» to any 
deed ot aſſignment of the perſonab eſtate of 
a bankrupt from the commiſfioners to the 
aſſignees. une £1 Salmen Ofis vs 
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The examination and commitment of 
the bankrupt, and of his wife, and 
en 
As don sg 


5 £3 Th | | 1 * <1 a 1 
INH E commiſſioners (c) may (d) ex- 
1 amine as well by word of mouth as on 


interrogatories in writing every (e) bank- 


Gilb, Eq. Rep. 141. 80 FE 
(a. 4th. Rep. go. as 109328 Die. | 
Stat. 5 Geo. 2: C. 30.1. 42. | 


—— o 


o 
4 


(e) Stat. 5 Geo. 2. c. 30. f. 16. 
(4) In caſe any bankrupt is in execution at the 
time of iſſuing the commiſſion, and is willing to ſubmit 
to be examined, but cannot be brought before the com- 
miſſioners, they ſhall attend the bankrupt in cuſtody, 
and take his diſeovery, Stat. 5 Geo. 2. c. 30. ſ. 6. 
(e) Though the examination of the commiſſioners 
rupt 


> 
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rupt douching all matters: relating to his (4) 
trade, dealing (0, lands (c, tenements, 
goods, chattels, effects, debts, bills, bonds, 
books of accompt, and ſuch other things 
as may tend to diſcloſe his eſtate, or ſecret 
grants, conveyances, and eloining of his 
lands, tenements, goods, money, and debts, 
as the commiſſioners ſhall think meet : and 
they may alſo examine in manner aforeſaid 
every perſon duly ſummoned before, or pre- 
ſent at any of their — touching all 
matters relating to the perſon, trade, deal- 
ings, eſtate, and effects of the bankrupt, 
and any act of bankruptcy committed by 
him, and (4), alſo reduce into writing the an- 
ſwers of verbal examinations of the bank - 
rupt or other perſon, had or taken before 
them; which examination ſo reduced. into 
writing, the party examined. ſhall fign and 
ſubſcribe. 


may ſubject the bankrupt to-- penalties, as in the caſe 
of a bankrupt ſmuggler, yet notwithſtanding the com- 
miſſioners may undoubtedly examine him, as to his 
eſtate and effects, what he has, where it lies, &c. By 
lord Hardwickse, Att. Rep. 200. 

(a) Lord chancellor Parker faid, that till Seat. 5 
Geo, c. 24. [expired] the commiſſoners could not ex- 
amine the bankrupt himſelf touching his bankruptcy. 
Wil. Rep. 611. 

6% Stat. 5 Geo. 2. c. 30. .. 16, 

(c) Stat. 1 Jac. e. 15. ſ. 7. 

(4) Stat. 5 Geo, 2. e. 30. ſ. 16. 


204 Examination and Commitment Chap, 6. 

If (a) any perſon, being known or ſuſ- 
pected to have any part of the bankrupt's 
lands, tenements, . hereditaments, goods, 
chattels or debts, or to be jindebted to or 
for his benehic, ſhall (after awful warning 
to the ſaid perſon given, to come before the 
ſaid commiſſioners to be examined, accord- 
ing to the intent of 13 Eliz. c. 7. .) re- 
fuſe to come, or ſhall not come before the 
commiſſioners at the time appointed, having 
no lawful impediment (ſuch as ſhall be ad- 
mitted and allowed of by the commiſſioners, 
and which ſhall be then fignified, or made 
known to them at the time of their afſem- 
bly) or that any ſuch perſon, having know- 
ledge or warning of any other meeting of the 
commiſſioners, ſhall not come and appear 
before them at ſuch time as he lawfully may 
come, having no ſuch lawful impediment, 
as ſhall be then made known to them, and 
by them admitted and allowed of as afore- 
faid, or being come before them, ſhall refuſe 
to be ſworn, and to make anſwer to ſuch in- 
terrogatories as ſhall be miniſtered unto him, 
according to ſtat. 13 Eliz. c. 7. they may 
commit to ſuch ward and priſon, as to them 
ſhall be thought meet, ſuch. perſon as. ſhall 
ſo refuſe to be ſworn, and make anſwer to 
ſuch interrogatories to be miniſtered as afore- 
ſaid, and direct their warrants to ſuch per- 


. 21 Ju £ 871 * I 
(a) Stat. 1 Jac. C. 15. {. 10. * 2 A 10 unc 2 
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ſons as to them ſhall be thought mert, 
to apprehend Tuch perſon as mall refuſe to 
appear before them as aforeſaid, and to 
bring him before them to be examined as 
aboveſaid; and upon his refuſal to come be- 
fore them as aforeſaid, they may commit 
the parties ſo refuſing, to ſuch priſon as they 
ſhall think meet, there to remain withour 
bail or mainprize, until ſuch time as the 
perſon ſo refuſing to com, or to be ſworn 
to anſwer before the commiſſioners; do ( 
ſubmit himſelf to them (+); and be by them 
examined according to 13 Eliz. c. 7. and x 
Jac. (c) c. 13. | e 

If any (dy bankrupt or other perſon ſhall 
refuſe! to anſwer, or ſhall not fully anſwer 
to the fatisfaction of the commiſſioners, all 
lawful queſtions put to him by the commil- 
ſioners, as well by word of (s) mouth, as on 


(a) By Holt, eh juſt. ſubmit in this ſtatute does not 
mean an act of humble ſubmiſſion, but only ro make 
anſwer to the queſtion propoſed, Lord R. 100. 

() The word and in this act I. ch. juſt. Hob faid, 
meant id e, and tied the ſubmiſſion to that particular 
purpoſe, * Lord Raym. 100. ' 

(c) My. Joſt.” Fofter ſaid, that the powers under this 
ſtatute continued till in force, notwithſtandicg the ſub- 
ſequent ſtatutes. 2 Bur. Rep. 1124. 

(4d) Stat. 5 Geo, 2. c. 30. ſ. 16. 

(e) Previous to this ſtatute, a bankrupt was diſc 
by the court of King's Brach on his Habeas Corpas, 
from a commitment of the commiſſioners, becauſe they 
had not exhibited interrogatories (which are a term 
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(a) interrogatories in writing, or ſhall refuſe 
to ſign and ſubſcribe his examination ſo re- 
duced into writing, (not having a reaſonable 
(5) objection, either to the wording thereof 
or otherwiſe, to be allowed by the ſaid com- 
miſſioners); they may by warrant under 
their hands and ſeals commit him to ſuch (c) 
priſon as they ſhall think fit, there to re. 
main without bail or mainprize, until ſuch 


known in the law, and import that the queſtions were 
ut into writing. 2 Stra. 880.) to him, and examined 
Rim thereon ; and Holt held a bankrupt ought to have 
a copy of them, and time to conſider of his anſwer. 
2 Stra. 890. Barnard. K. B. 398. Seſ. Caſ. 333, 334. 
Lil. Abr. 286, 287. Lord Hardeuicte refuſed a perſon 
ſummoned by the commiſſioners in order to N 
amined touching his trade and dealings with the bank- 
rupt, a copy of the interrogatories''or time to prepare 
bimſalf for. his examination,” A.. Rep. 205 pl. 108. 
Lord Hel:'s: regſem that the interrogatories ſnould be ve- 
duced into writing was, becauſe then it would appear, 
whether the queſtions were proper, and if one of them 
was improper, he ſaid the priſoner ſhould be diſcharged. 
n 
(a) Stat. 1 Jac. c. 15. ſ. 8. 


b) Lord Hardwicke ſaid, if the bankrupt had an ob- 
jection to the queſtion, he muſt demur to the interroga- 
tories, and the court of Chantery would judge of 25 
queſtion _ petition. © 4th, Rep. 207 
(e) Bankrupt or other perſon committed by the com- 
miſſioners ſuffered to eſeape or go out of pfriſpu, until 
duly diſcharged, gaoler to forfeit 5 . and 160 7. 
more if he refuſes 'to-ſhew ſuch priſoner” to 4 creditor 
who produces à *cettificate from > the ©eodthriniivniers 
(which they are to deliver grati:Y ef his having proved: 
his debt under the commiſſion. See ftat; 5 Gel 
30. ſ. 18, 19, 


» 
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time as he ſhall (a) ſubmit himſelf to the 


commiſſioners, and full anſwer make to their 
ſatisfaction, to all ſuch queſtions as ſhall be 
put to him, (which queſtions (4) muſt be (c) 
ſpecified in the warrant of commitment), 
and (4) until he ſhall fign and ſubſcribe his 
examination, 

That a bankrupt notoriouſly prevaricated 
ſeems not a ſufficient cauſe o commitment, 
for every prevarication is not; and it is not 
faid he prevaricated upon his examination, 
relating to the diſcovery of his effects, but 
only that he prevaricated upon his exami- 
nation, which might be in a matter the com- 
miſſioners had no power to inquire into. 
Lord Raymond ſaid, a man might prevaricate 
on his firſt. examination for half an hour, 
yet in the concluſion he might make a fun 
and ample anſwetr, and therefore it was not 
at all proper to ſend a man to priſon for 
fuch a piece of conduct; and that nothing 


(a) Lord. Ch. Juſt. Milmat faid, the ſubmiſion aloxe 
was not enougb, he muſt ſubmit to be examined from 
time to time. 2 Bur. Rep. 1125» - 

% Stat, 5 Geo, 2. c. 30. . 17. 

9 Lord Hard wicis ſaid, that if the 
ſuſed to anſwer any queſtion, and the commi 
comming hy and the delinquent brought an 

the queſtjan muſt, be ſet forth particularly, 
ef mig judge whe wa ll qui 
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was more common than ſuch behaviour on 
trials at i (a) prius. 

Upon the return of the habeas corpus be- 
ing read, it appeared, that the priſoner 
was committed by commiſſioners of bank. 
rupt, for not anſwering to their ſatisfaction ; 
the queſtion and anſwer ſpecified in the 
warrant were, Whether the priſoner bought 
the ſilk himſelf, or by a broker?“ His an- 
ſwer was, He could not recollect; but 
be ſhould rather believe by a broker.” The 
court of Common Pleas, after hearing many 
very long and learned arguments in ſupport 
and vindication of the commitment, dil- 
charged the priſoner, being unanimouſly of 
opinion, that the anſwer ought to have ſa- 
tisfied the commiſſioners ; becauſe no man 
is to be preſſed further in his teſtimony, than 


to oblige him to give his evidence in ſuch a 


manner as to ſubject him to perjury if he 
ſhould ſwear falſe; that object they conſi- 
dered as obtained in the preſent inſtance, 
and therefore urging a witneſs to the alter- 
native of depoſing more than he knew, or 
inflicting on him, in caſe of refuſal, perpe- 
petual impriſonment, - would be, the court 
obſerved, as bad, if not worſe than a Spa- 
niſo inquiſition. Eaſt. Term, 13 Geo. 3. 
1773. C. B. Millar's Caſe, MSS. 


(a) sel. Cal, 335» 


% Sire. d Dann IB. 
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Perrott being brought Pp from Newgate, 
by Habeas Corpus, appeared upon the return 
to have been committed by commiſſioners 
of bankruptcy to be ſafely kept and detained 
without bail or mainprize> until ſuch time 
as he ſhould ſubmit himſelf to the commiſ- 
miſſioners, and full anſwer make to their ſa- 
tisfaction to the queſtion pat by them to 
him; which queſtion wag ſpecified in their 
warrant to have been put to him by them in 
writing, upon the laſt day of his examin- 
ation, after his having obtained forty-ſix days 
beyond the ordinary time; and to have been 
propounded to him in theſe words, via. As 
you do admit that you have ſpent the laſt 
week, previous to this your examination 
with Mr. Maynard (one of your aſſignees) to 
ſettle and adjuſt your accompts, and to draw 
up a true ſtate thereof, to enable you to 
cloſe ſuch-your examination; and do like- 
wiſe admit, that upon ſuch ſtate thereof, it 
appears that after giving you credit for all 
{ſums of money paid by you, and makin 
you debtor for all goods ſold and delle 
to you, from your firſt entering into trade to 
the time of your bankruptcy, it appears that 
there is a deficiency of 13513 J. give a true 
and particular accompt what is become of 
the ſame, and how and in what manner 
have applied and * thereof.” To 
which queſtlon ſo put by the commiſſioners 
— — the ſaid John Perrott did wilful- 


[ 
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ly and obſtinately refuſe to give any other 
than the following general anſwer; (that is 
to ſay) That on goods fold this laſt year, I 
have loſt upwards of 2000 J. and by mourn- 
ings I have loſt upwards of 1000 J. And 
that for nine or ten years I have (and I am 
ſorry to ſay it) been extremely extravagant, 
and ſpent large ſums of money. John Per- 


rott. Which anſwer of the ſaid John Perroit 


not being ſatis factory to us the ſaid commiſ- 
ſioners.— Theſe are therefore to will, require, 
and authorize you immediately, upon re- 
ceit hereof, to arreſt, &c. and him ſafely to 
convey, &c. and to deliver, &c. ſafely to 
keep and detain, without bail or mainprize, 
until ſuch time as he ſhall ſubmit himſelf 
to us the ſaid commiſſioners, or to the ma- 
Jor part of the ſaid commiſſioners by the ſaid 
commiſſion named and authorized, and full 
anſwer make to our or their ſatisfaction, 
to the queſtion ſo put to him by us as afore- 
ſaid. 
Two reaſons were urged on the part of 
Perrot, why he ought to be diſcharged from 
this impriſonment. 1ſt. That the anſwer 


which he had already given was a full, ſuffi- 
cient, and ſatisfactory anſwer, and the beſt 
and only one that could be given by an idle, 
extravagant man, who had never kept any 
accompts; and conſequently, that the impri— 
ſoning him until he ſhould give a more _ 
an 
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and ſatisfaftory anſwer to this queſtion, was 
an impriſonment for life. 

The ſecond reaſon was, that the power 
and juriſdiftion of the commiſſioners, to take 
the bankrupt's examination and diſcloſure, 
was temporary and limited, and confined to 
the time allowed to the bankrupt to come in 
and ſurrender himſelf and ſubmit to be ex- 
amined ; after which limited time the com- 
miſſioners had no power to examine him at 
all : conſequently they had no juriſdiftion to 
commit him for any longer time than their 
own power to examine him laſted ; which 
did not exceed the time allowed him to come 
in and ſurrender himſelf and ſubmit to be 
examined. And his counſel compared it to 
a commitment by the houſe of commons 3 
which ended with their ſeſſion. 

In ſupport of theſe objections, they re- 
lied upon the conſtruction of the bankrupt 
6k and particularly of 5 Geo. 2. c. 30. 
. I, fs 2 

On # other ſide it was inliſted—7. That 
the bankrupt's anſwer was nugatory and in- 
ſufficient ; and 2dly, That the power and 
juriſdiction of the commiſſioners to examine 
the bankrupt, and obtain a diſcloſure and 
diſcovery of his eſtate and effects, and the 
manner in which he had diſpoſed of them, 
was not limited and confined to the laſt mi- 
nute allowed him for his ſurrender and ſub- 
miſſion ; but might be purſued and proceeded 


upon 
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upon at any ſuhſcquent time; and for this 
they relied, on the end and, intention, and 


genuine conſttuction of all the. ae 


2 48 * af I * . 7 


Led e ee 78 We queſtion put 
was imptoper, or if the queſtion be proper, 
and the anſwer, ſatisfactory, the man ought 
to be diſcharged; but this is a proper quel- 
tion, and the anſwer is very inſufficient and 
unſatisfactory. TY 

The conſtruction offered by the counſel 
who object to this commitment is founded 
upon mere arbitrary implication; the legil- 
Jature ſay no ſuch thing. On. the. contrary, 
the 5 Geo. 2. c. 30. 1. 16. gives power to the 
commiſſioners to commit the bankrupt until 
he ſhall ſubmit himſelf, and full anſwer make 
to their ſatisfaction: and ſection 17th gives 
power to the court or judge, to re- commit 
him to the ſame priſon, there to remain as 
aforeſaid, until he ſhall conform as aforeſaid. 

The examination is not confined. to be 
within the time limited for the bankrupt to 
come in and ſurrender, and ſubmit to be ex- 
amined. The bankrupt muſt indeed ſurren- 
der within the limited time; and he muſt ſub- 
mit within the limited time, to be examined 
from time to time; and he muſt, upon his 
examination, diſcloſe and diſcover and de- 


(a) 2 Bur. Rep. 1123. 
| liver 
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liver up his eſtate and effects; but the 
act does not require the examination to be 
foll and perfect and (a) completed wichin 
the limited time; nor is it proper chat it 
ſhould be ſo. A man's memory may fa 
him at one time, and be refreſhed at an- 
other; or his firſt anſwer may be equivocal, 
or imperfect : and why ſhould” he not be 
called upon to explain and complete it ? 
The power of the commiſſioners is general, 
and not limited to the compals of time given 
to the bankrupt to come in. 

The laſt examination within the limited 
time is material indeed to the bankrupt 
himſelf, {becauſe he cannot afterwards con- 
tradict it himſelf) : but he may be compelled 
by the commiſſioners to make further an- 
lwer, after that time. The bankrupt may 
omit to come in, till the very laſt minute of 
his time; and if he then ſurrenders and 
ſubmits to be examined, this will ſave his 
felony : but it may be abſolutely impoſſible 
tor him to make a full diſcovery and .dit- 
cloſure of his eſtate and effects, or to give 
tull anſwers to proper queſtions within this 
ſpace of time. 

But here, the commiſſioners have, within 
the limited time, required a further an- 
lwer to their queſtion, and committed him 
tor refuling to give it. This commitment 


(a) See Stat. 5 Geo, 2. c. 30. f. 1. 
L was 


Py 


214 Perrott's Commilment. Chap. 6. 


was legal, at the time when it was made: 
and 1 am clearly ſatisfied, that he cannot re- 
deem himſelf from his impriſonmeat, but 
on giving a full anſwer to the queſtion, If 
he ſhould give a full anſwer, andithe com- 
miſioners not be ſatisfied with it, be will 
then be entitled to this proper remedy. 

The objection has ben ſtrongly argued : 
but there is no cafe to ſupport it. It is a 
new invention, and woulchentirely defeat the 
end-and intention of the; bankrupt acts. 

The three (a) judges wete allequally clear 
that: the man ought to be remanded. 

Mr. juſt, Foſter added, that none of them 

reclude a further examination 

The date Jord chief juſtice (C. B.) Wilma 
alſo concurred in this; and ſaid, that the 
clauſes operate together, and are auxiliary to 
each other; and they certainly give a power 
of further examination. There are vaſt num- 
bers of queſtions that may be aſked under 
the examination, more than can be under 
the mere ſurrender and ſubmiſſion; that 
may require further time, or even ariſe after- 
wards. And he ought not to be diſchatged 
till he has fully anſwered His preſent an- 
wer is moſt clearly! deficient : 
This man having, ſince» the laſt motion, 

ſubmitted to be re examined by the com- 
miſſioners, upon the former queſtion; and 


(2) 2 Bur. Rep. 1124. 
having 
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having been remanded. by them, petitioned 
the lord (a) keeper to be diſcharged; an- 
nexing à copy of his depoſition, giving an 
aceount af the manner in which be had di- 
poſed of 16030 l. in 16 general articles, one 
of which was, Expences attending the con- 
nection I had with the fair ſex, 3500 1. Bur 
the lord kee per rezected his petition. 

He afterwards ſubmitted to a further ex- 
ami nation by the commiſſioners, who there- 
upon met, and being ſtill diſſatisfied with his 
anſwer, remanded him to Newgate; from 
whence he was, at his on inſtance, now 
brought up again by Hlabeas Corpus. When 
it appeared, that at this laſt meetiag, the 
ſame queſtion had been again propoſed to 
him. In anſwer to which he particularized 
a woman upon whom he had ſpent oJ. 
from December 1958, to December in the year 
1759 ;) and alſo particularized the times of 
tending and giving it to her; but that no 
other perſon Was privy to this; and that the 
woman (whoſe name was Sarab Powell, other- 
wiſe Taylor) is dead, as he has heard. That 
ſhe knew him to be a bankrupt, and never 
returned the money or any part of it to him; 
and that he gave it to her for her mainte- 
nance and expences, and not for a fund for 
her furure ſupport, or wherefrom he could 
draw any advantage. That he knew, in the 


(a) The late earl of NortLington. 
L 2 year 
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year 1759, when he gave and temitted theſe 
ſums to her, . T hat, he was pot worth any 
thing,. and that he was ee to her bo 
money of, his creditors.” ., That he vas ac. 
qvainted Wätb her. five,or fix x "years ; but he 
cannot recollect what he. gave her, or ſpent 
upon her, during the ſecond, thitg, or font 
years ot their acquaintance: nor id he keep 
any particular. accompt or city 
thereof, either in.thoſe Years, or in the year 
1759.3 but ſpeaks from memory on. hat 
he, did; not, take any of this money 475 his 
banket; but always. took. it from Mr. Thomp- 
ſon (ſince deceaſed), who. uſed, 10 fell goods 
for him. That all letters betweeh him (che 
bankrupt) and this wowa Alden one or 
two) are, burnt or de royed, | 

Mr. Gould, Mr, ſetjeant Davy, Mr. Con, 
ang, Mr, Scout, ar ved, that he .ought now 
to be.diſcharged,. _ W e iven 'a full! and 
complete anſwer to the queſtions 1 
to him 4; and. fer not material. n 
ſcottreſpect, w 1 it b be true 0 gy al! UT 
whether his FF was. 1 of 775 ru- 


gent. ad Nt 19 ſc; e abe vt 


be amp 0 
2111 W ee riſa THAO [ or ton, 
ernurũ, an liſted; has bj Aplyer, w Np «4 


Ugh) to 5181 ants 75 
(a) ) The * — G of e or 


(6) The right honourable the lord chief juſtice in 
a and ſpeaker of the ane 


7 complete 


| boned: the 
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comple d unſatisfactory; and that Per- 
70 cont fox be. indicted for perjury upon 
it. He yas bound down ed what Was al- 
ready proved; upon. him, to accompt for a 
very great, ſum. of money Which appeared to 
have come to his“ hands in this ic lat 
year z and this 1 Is by no means 4 fatisfactory 
accompt of the « iſp ofition of it, nor ar all 
probable in Itſelk. e lets the commiſſioners 
into no. ſort of bel hereby to trace this 
money, or | to diſcover What is become of it: 
it is not to þ be ima _—_ conceived, that 4 
8 64 « or by 12 525 unds in a month could 
be pdt er 1750 maintenance and expetices 
only; eſpecially as it appears (as it does 
what he i has repreſented in one part 
of his exatünation) chat the add only & with 
ſervant and. two maids, whit he Was at 
Bath, , It might hade been tepaid” ro him or 
to ſome doe 4 ttuſt for him; or lai out in 


10 And iþ oe! Rocks  trainſeried ' in truſt 


7 . ee cee His leer. 10 be * 
3. e \Odered 


ih rema; 

 Perrotf's 2 of dennen. _ 
publication df 2 
inticule {4 che nric* rife _ 
1008 955 der 1 e 'of Danke 
"—_ againſt Fehr Perrott, late of Ludgate- 


tu! Vids" 5101 30 240 1 


go] 2 Bur Reg. 1216, 


L 3 Hill 
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Hill (a, laceman, who was executed () in 
Smithfeld, on Wedneſday November 115 1761. 
tor concealing his effects.” 

A copy of Perrotbs warrant of commit 
ment is added by way of append it to this 
pamphlet, for this reaſon, viz. © many dit- 
ficulties having ariſen with 'reſpeet''ro the 
commitment of bankrupts, it yas deſired by 
ſeveral gentlemen of the law, which war- 
rant (continues the compiler of the pamphlet) 
may be conſidered as an authoritative prece- 
dent, it having, after a folemn diſeuſſibn of 

: its merits and validity, received the appro- 
bation of the right honourable' lord Mans- 
field, lord chief juſtice, and the (e) reſt” of 
che judges of the court of «King's Bench, 40h 

unanimouſly declared: 7 PA in form 
and ſub aitee. , Bis | 5 ne IL 

1} II. 5! v.etccigoe ei 10 noe: 

* It is. obſervable, ola Paine in the warrant of 
cemmitmnent, is called © 3 merchants!” the wirneſs on 


s trial pr bim u linen -draper,“ and here he is 
Kelle pro i a Taceman ;” this does 800 em "agree- 
able to the /eggl Preciſion required in criminal proceed- 
4 The bankrope's deſeription e is 

9) 7 5 . 10 
2 Bur. rp 1216. * a allows erected there for 
rpoſe: | Nitbhrd Town,” x tablet -eliandler;" was 
8 fed Ter e bis effects 6 Cord pol 


af the fiſt 3 E ebe 
* yo kg ab Tee 1a rom roi- 


N. 97 05 for not ke 6 ge you year 

71 Vin Mr. J. Deni/en, Mr. ]. 10 and ** 
"1th WP of C. B. ) Wilmet, 

The 


— — ? er = 
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The warrant recites the ſtatute of 5 Geo. 
2. c. 30. thus: 


An Act for ibe better ee frauds 
committed by bankrupts: 


Whereas the true title of that llatute i is, 


« An A to prevent che committing of 
frauds by bankrupts.” | 


We very well know, that it has been de- 
termined- (a) that as the zitle of an act of 
parliament is no part of the act, the . 
recital of it is not fatal; but in a later (6) 
caſe it was held, and by Halt, ch juſt. roo, 


that the ani/-recital of the title of a faiuie 


did vitiate; and we have this great man's 
reaſon for his apinion, viz. It is very trur, 
(ſays he) that the title of an act of parlia- 
ment is no more a part of the law, than the 
title of a book is part of the book (c) ; and 


(a): Lord Raw. 77. This caſe,” which was in the 
court of C. B. appears to have been upon 
the aothority of one in which Hale ch. baron had de- 
termined the ſame w: See Hard, 324. 2 Hol: 
ch. juſt, declared the 471 5. — Hale, if at as ſud - 
den; and notwithſtandiog — bim, 
he could not agree with. him. "6 Mod. - =" © Caſ. 
Temp . Hardaw., 197» 8. P. 3 
Wn Mod. — 7 Lit. Rep. 4t0. 38. Bal. Ni. 

fr. 
(e) Thie opiaion was given before 8 An, ch. 19; for 


* 


125 e ene sd 


160251200 747 . bolt „Chap. 6. 
2then® ilfe Faſo aue: to ir 


"Xs 
: 


e 


be but Where a 3 wry 1605 fet this 
\catly>h6 thereby tics hinffelf p to an 90 


nm df and if he dunn ve Al , ont, 


Nei g,, . agreed "with" Holt ; 
Powell, J. gave no opinion, bur ſaid chit he 
cout und Witt dhe other fedges of the Com. 


num lente gol upon the authority of the 


opinion of- Hals as reported in Rische. on 
Woedre aware tb that had' the Bankrupt 
Mewns the/ variance tothe eeurt ia ptoper 


manner, che court ( muſte have remanded 


him by their rule to ihie ſame priſon thete to 
retham until che fully anſwered to the ſatis- 
faction of the commiſſloners : 
We make the obſervation, betauſe we 


think it extremely remarkable that à war- / 
rant Wich- had been ſertle@ and approved 


of by ſome ofqthe ableſt of the profefſion, 
mould be liable to ſo palpable an SbjeRicn | 

and beſides we could not but admiſte, that 
astthe comtnitment! had been ſo much can- 


-vaſhbilanÞ Uirigaree in Weftminfter: ball, the 


-05 aid 918201 q 9984 03 1950-1 918; 


2 Waben kale into a oa Ta, "4s a 
ſe 1 my move ; becauſe, by: ſe& df that act. 


rh e the 1999 «/- 
1 ot 7968 1 re it- 
. Jab 24% Leet by Li ret . of 


rod 5 the Natuable property in the” Rec, 
which is now ſettled to be the on! —.— 15 can 
claim in his works. Raya. Pref. to Stat. Geol II. xi. 

(%) By ſtat. 5 Geo. 2. c. 30. ſ. 18. 


objes- 


Chap. 6. Perrott' Commirment. 22 


objection ſnould have eſcaped the notice, not 
only, of Sir James Brem, but alſo of the 
compiles, of the Authentic Narrative, profel- 
ſedly rote on the very ſubject, and declared 


to iaglude every. tranſaction from the award- 


— — to the time of the bank - 


. 55 — 22 had availed him- 
ſelf of the informality of the commiſſioners 
warrant, and had been remanged- by rule of 
court, and had after warde given the com- 
miſſioners notice, that he was willing and 
b ſubmit himſelf to them, and 10 
makes full ang ſatisfactory anſwer to their 
que _ 8 the bankrupt would not then 
have been in cuſtody. by virtue of their war- 
rants Gag the, commiſſioners by law have 
authorised the .gaaler:to bring up the bank- 
tupt beſore them and as the court of King's 
(even, of it ſhould happen to be term 
time). could nat having no juriſdiftion of 
the, matter) receive the bankeupr's ſubmiſ- 
ſion, or, is, anſwer to the queſtion, hat 
method maſt the bankrupt — taken in 
ſuch caſe * order to have procured” his en- 
largemenx ? as, he would. then have ſtood 
LK, nl (as it ſeemeth) by virtue of as 
authority, Which had not power to N 

him; for lord (a) Mansfeld Taid, if a b 
rupt thould give à full err, and de co 
"3 21 ynadorwg (las 907 20 
Ide n f 
L. g TN 
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* not be ſatisfied with itz the bank - 
would ben be intitled ton pre 
— what is thit bat fayingy thatiacbank. 
rupt muſt offer his anſwer to the conimiſ-. 
ſioners, before ;hevivy-marivled to; his remedy 
in the court of M Bench 2 40 yIttts\ 
As we have mentioned the trial, condem- 
nation and execution df Perrott, we cannot 
help obſerving, that the petitionitig creditor 
appeared to be one of dhe principal witnefſes 
on that profecurioty;. we obſetve it, becauſe 
- is (a) held; that the creditor of à bank 


rupt cannot be a witneſs, for he ſwears to 


(S) increaſe his on dividend; beſides, the 
compiler of the Authentie Narrative informs 
(e) us, that the bankrupt had the hardineſs 


to bring an action in the court of Common 
Pleas, againſt the commiſſioners; for falſe 
impriſonment ; which action the (d) aſſignees 


were by the (4) creditors authorized to de- 


fend;“ ſo that the petitioning creditor ſeems 
to have been intereſted both as a gainer and 
lofer ; and his teſtimony , not to have 


el Rep. 348: pl. 31. Sus. $07. 12 Vin. 


Abt. 11. pl. 28. 

(6) $tra. 503. And this matter of intereß ſeems to 
be the reaſon why bail cannot be evidence for a +4 
ſendant without conſent. Feb. Rep. 296. p 


ow 2 3 St. Ti. 233. 2 e C. 7b. * 


'G 2 * Firſt Part. 
(4) The petitioning _ creditar was one e of them. 


been 


A —_ A 5 q a — JA © 
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been admitted, if he was either, and whethec 
the advantage were ditect 1 n 
or conſequential 0%. 

Lord (0) Cote ſays, — — pu 
Jus elt -vagum. aut inrertum; and yet we find 
diverſity of opinions in regard to the admiſ- 
ſion of an intereſted witneſs on 2 criminal 
proceeding; for flolt ch. juſt. (c) ſaid, he 
was not ſatisſied, that a perſon inereflied could 
be evidence in à criminal matter; but Treby, 
ch. juſt. C. B. before hom à ſecond trial 
was had (4); ſaid,” that thougb he paid de- 
ference to the judgment of B. R. yet his 
opinion was, that the evidence was good, tbougb 
inter eſteu, and this as well on an adifiment as 
in an action., and that the party who was to 
get by the mn e be W 


| the criminal. 


It is — mende 00. dbis arial, 
chat the petitioving: cteditor was the perſon 
to whom, (according to his on depoſition 
on the trial) the banktupt was denied by 
agreement, which, we believe was the firtt 
and only act of bankruptcy committed by. 
or at leaſt proved againſt Perrott; hete too, 
(we are ſorry to ſay it) we again meet wich 
PA, of, elo for. tlie late od ch. 
a 1 
(a) Co. E. Ti S 23% NM Al. 8 25 | 
(4) 4 Inſt. 246. © ihe 
(c) Comb. 360. I a: {af 
(4) 12 Fin. Abr. 23. pl. TT py * 


L. 6. 
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just. La (a) held, that where the denial was 


by agteemt nt; in der to take-out, a com- 
miſſion; i fuch denial was: n act of bank- 
ruptcy ; but-zherlate::Mr. juſtice Fofter:(þ) 
held; chat rhe:-bankwpts being denied to the 
plaintiff check; wlio: was: feat: to demand 
money, om »conſequence of an agreement 
made, at a meeting of the creditors two 
hours before, (at which meeting the bank- 
rupt and the plaintiff were both preſent) was 
a ſufioiznt (c) pra of an act of bankruptcy. 
Where a ſtatute makes a new offence, 
which was no way prohibited by common 
law, and appoints a (4) particular manner of 
procceding againſt the offender, as by com- 
mitment, information, &c. without mention- 
ing an indictment, it ſeems to be (e)] ſettled 
75 tier at 


* — 
4914111 


(a) Field v. Bellamy. Til. iz Geo. 2. B. R. Tri. at 
Ni. Pri. 38. S. C. 8. P. in lotidim verbi:. 
() Brenley v. Monday, at Guildhall. 2 June 1756. 
B. R. Tri. at Ni. P.. 38. S. C. S. P. in totidem verbis. 

(c) But the learned author of a late publication 
queſtions this authority, and aſks how. ſuch a denial 
can be ſaid to be With intent to delay a creditor ? Tri. 
at N.. Pri, 38. ny ee ca * 

(4) S. P. in T2 Mod. 04 2 Hawk. P. C. 7, chap, 
3. left. 6. 2 Bur. Rep. Sog. | 

{e) 2 Rol. Rep. 247, 248, 398. Show, Rep. 398, 
309. 3 Keb. Rep. 34. pl. 3. 273. pl. 13. Cr. Fac. 515 

aim. 


pl. 4. 3 Mod. 79. 4 Mod. 144. Carth. 263. P 


388. Sid. 434. pl. 28. 439. pl. 7. 6 Mod. 86. Stra. 
679. Seſ. Caf. 370. pl. 295. Twi/zen, juſt, ſaid, that 
awiihout negative words he conceived an —— 

5 woul 
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at this day, that it will: not maintain an in- 
dictment, becauſe the: mentioni 
methods of proceeding only, ſeems virtually 
to exclude that ſof (aj indictment. 


Now:1t appears, that ſtat. 5 Geo. 2. c. 30. 


(upon which Thampſan and Perrait wete ca- 
pitally conxicted and executed) does not men- 
tion “ indittment, the words are judgment 
« or inſormat ion! Therefore according to 
Hawkins; (whom Mr. juſtice (4) Fofter gives 
the character of the beſt modern writer on 
the crown law, except Hale) and accordin 

to the authorities before (c) cited, bot 

Thompſon and Perrott were illegally executed ; 
becauſe neither the non ſurrender to a com- 
miſſion of bankrupt, or the removal, con- 
cealment, or embezzlement of one's effects, 
was a capital offence at common law; and 
ſince (as it (d) ſeemeth) an information will 
not lie for a capital offence, and an indict- 
ment is not a mode of proceeding directed 
by Stat. 5 Geo. 2. a priſoner indicted on ſaid 
act ought to be diſcharged by the court; 


would lie, though the ſtatute be introduftive of a new 
law, and created an offence, which was nous at the 
* law. Med. Rep. 34. pl. 82. K. Rep. 251. 

(a) Haw, Pl. Cr. chap. 2g. ſect. 24. Pp. 211. 

(5) Fe. Cr. Law, 107. f 

(e) In fol. 223. Note (2). 

(4) 2 Hl. fl. P. C. 151*. Show, Rep. 109. 2 Heul. 
P, Go 261, ch. 26. . Jo 


for 


ng the other - 


| 


N 
k 
k 
3 1 
4 
4 
= 
= 
4 
* 
\ 
1 
a = 
' 
= 
4 
v 


————— ˙ B 2 
k 


f 
; 


226 - Remarks n 


Chap. 6, 
for the law of England is a law of (a) mer. 
ey, and therefore it is the duty (S) of the 
court to be (c) indifferem between the king 
and priſoner, and to ſeę that the indictment 
be, good and ſufficient in point of (4) law; 
the proceedings regular, the evidence (e) le- 
gal, and ſuch as fully proves the point in 


iſſue ; and that nothing be urged) againſt the 
priſonet, contrary to law and right. (J); in 


order that juſtice be done the party (2); 
otherwiſe the court might by their erroneous 
Judgment attaint che priſoner (þ) unjuſtly, 

When a man is indicted at the king's 


ſuit, the king intendeth nething. but juſtice- 


with favour, and therefore. he will be con- 
tented that his juſtices ſhall, help the offen- 
ders according to truth, as far as reaſon and 


* o 
— 
1411 


01.387 -. Sunn 1 1 
2 Bal 147. 2 Inſt. REIN * 
| 00 2 Hoek N. G. how. © £5. 7 
eh 2 Big. 147. . 2 Hawk P. C. 400. chap. 39. 
ſect. 2. q 101. 8 {. 10 2 0l N 
(4) 3 Iuſt. 29. 137 1 + 72% nl 
| (4) 2 Haul. P. C. 400. chap. 39. ſect. 2. L. C. J. 
Coke ſays, in caſe of life, the evidence to convict the 
priſoner ſhould be ſo maniſeſt, that it could net be 


contradictod, 3 Iuſt. 29, 137. And lord Nortia glam in- 


the Houſe of Peers, as lord high ſteward on 


lord Cora wal iss trial for murder, that the evidence by 


which a priſoner is condemned, ought to be ſo very 
evident, Kad ſo plain, that all the counſel in the world 
ſhould not be able to anſwer ir. St. Tr. See 5 Blacks 
Com. 355. : * „ N 29G 38% wry 
(F) 3 Inſt, 29. 10. ; 85 , 
(s) 2 Bulft. I47s 
(6) 3 Inſt, 137. 3 
| Juſtice 


—_ 
% 


® Fails %g yy aw” © 
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juſtice or & ke. 2) And it is far better 
for the ve the judge's opinion 
for im, 1925 7 the — at the 
bar. Fer theſe reaſons it is preſumed, that 


the law of England does not allow a cri- 
minal counſel in his defence upon indict- 
ments (G). 


It is an that yy of the writers 
on the bankrupt laws, have preſumed to alter 
ſtat. 5 Geo. 2: c. 30. f 1. as to the matter in 
queſtion, for you will find, that (e) Bacon, 
(d) Viner, and (e) Burn, have all adopted the 
word ** indifiment ;” and, can you believe 
it ? the accurate Cay; hath actually abridged. 
judgment ** ingdiftment.” We have had 
the curioſity. to look into and examine the 
expired acts concerning bankrupts, and e 
find that the word. indifiment is in them 
all; ſo it ſeems to be only a miſtake, yet it 
uoforcunately: happened to be ſuch an one, 
as occaſioned two perſons to loſe their lives, 
which they had not forfeired to any law of 


this country, that I know of. 


Two perſons tried at the Sure Afezes, for 
Lent, 1762, for defrauding their creduors in 
taking the benefit of the famous compulſive 


(% DoQor and Student, 282, 284. b. 2. ch. 48. 

(5) 2 St. Tri. 726. edit. 1742. 2 Bulftr. 147. Dot. 
& Stud. 282. See 2 Hawk. P. C. — 39. ſect. 2. 

(c) B. Abr. 267. 

(4) 7 Yin, Abr. 128. pl. 5, 

0 Juſtice, 410. 112. 
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clauſe of the firſt act of inſolvency paſſed 
in his preſent mack, $ relgn, 9457 1 Geo. z. 
ch. 17, ect, 46. bad ther god. Fortune, to 
eſe je Þ 5 50 ene 4 7 oh in pen- 
mos ay ſe zt 9 Wegmment,” 
5 nnd tberein,,. 90% —— be mord 
« 7 am em,” eino 20 2fG1U3 
PRE ears. by the he above.” authentic parta- 
tive of the 3 ag nf 25 that 
bis time Was enlarged 3; A 0 appears 
rom the evidence given in * Houle. of (a) 
Commons by Francis ane Fe e 


miſſioner af bankr of, opi- 
an that the 4 in HO <6 Geo, 2. ch. 
5; oy „3a is for the (b) benefit of t N 


8 Prev pt his being ſurpriſed, if in the 

ty, and not hay ig * — to 1 

if t the time be Süden that. the penalty doe 

not. N to KF ie enlarged time; that he had 
heard, of Atrial of. that 19gs,a0f an ACqUii- 


ay See tt 77 \ acj3 36.03 QII639:). | 
a the. If « Ip” committee appointed to 
conſider of the 1 oo > to nas: epo the 

tion of ſeveral Was pre x ort Gn read 


5 8 —9 1 1 1 20 1769, 31 Geo. 2. 


WALES LY Jourga 16. 3.6 0 fon Ons bo 
is 25 Rod I was ais 1 thae ch 
Aim 107. ſurrendetin 41 en. 


: ing ee and ea -” and 77 the 
nee gebetet ee of refarmens e 
conſideration] of the ba | 


rept laws, ſhould fin 


he cannot be n convicted on his ealar vx _ 
be may not in future be able to procure = time to. be 
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enlarged fo ly as heretofore... TE 
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tal Upon it, at br DI Baily';, that he was 
concerned as counſel 1 in that bankruptcy, and 


as told by the Tolicitbr,” thar , upon a like 


exc hN\the*party was acquired. ak... 
SS 7 never Adelige theſe 
proſecutions ; ; on the contrary, lord (a) Mac- 
clesfie'{ did in more inſtances than one ſuper- 
ſede a corimiffion, here the bankrupt had 
not ſutreddered himfelf within the fotty. two 
days,” and Þis lotdfbiy Cetlared that be took this 
Bed Io "prevent 4 proſecution.” © © 
"From the above remarks and obſervations, 
| wosld®* Know  wpon' what law Tbimpſen or 
Perrott vas indicted? I would know by 
what law the petitioning creditor was admitted 
evidence againſt Perrott ? I would know by 
what law Perrott's denial of *bimſelf by agrre- 
ment, in order to take out the commiſhon, 
was given in evidence againſt him, on lis 
proſecution at the Old Bailey, for a capital of- 
tence, under the banktupt laws? 
Lord (4). Hardwicke ſaid, that though fuch 
a proſecution might be carried on by 2 
lon who was not a creditor,” yet by the words 
of the act of parliament, it looked as if be 
legiſlature ſutended, that there ſhould be a 
conourrence of the creditors under the com- 
miſiog.” * wo qu | | 
gala. 2id no be . n 
(a): 411. 24 N. 
"Y 474. Rep. 221. pl. 123. 
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. His lordſhip further (a) obſerved that ſtat, 
5 Geo. 2. c. go. was a penal law and a ſe. 
vere one, for it reached to the life of the 
bankrupt, and that a court of equity would 
not lend its aid to ſuch a proſecution, but 
the proſecutor muſt go on in ſuch manner, 
as the law, preſcribes, to prove, the party 
bankrupt, and a felon, within the intent and 
meaning of the act of parliament,” and there- 
fore his lordſhip would, not order the clerk 
of the commiſſion to attend at the 0% 
Bailey, with the proceedings, under the com- 
miſſſon. 
It hath been ſaid, that if a, bankrupt in- 
curs the guilt of felony by not ſurrender- 
ing to, or by removing, concgaling, or em- 
bezzling any part of his eſtate, real or per- 
ſenal, to 20 “. value, or any books, papers, 
or writings relating thereto, with intent to 
defraud his creditors, that in ſuch caſe, even 
a ſupenſedeas of the commiſſion, will not ſe 
cure the bankrupt from a proſecution for 
ſuch felony ; but the bankrupt ought to have 
an expreſs. pardon in form under the Great 
Seal z, for felony cannot by law be pardoned 
by implication; and for this is inſtagced the 
amaus caſe of, petchaps the greateſt and 
moſt unfortunate man this world eyer pro- 
duced, Sir Walter (3) Raltigh ; and this calc 


99/7; "60 to1-\>\ 
(a) Ait. Rep. 222. * 
(5) Cro. Fac. 495+ pl. 1, 11 21. 2 Roh, Rep. 50. 
6 St. Tri. 339. 5 
1 at 
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hath been urged by thoſe who ought to 
know better, becauſe their ſituation in life 
requires legal knowledge, particularly in 
bankrupt caſes : there is not, as | appre- 
hend: a- ſeintilla juris for this opinion, for 
among the requiſites for ſupporting a proſe- 
cution for felony under the bankrupt laws, 
are the two following ones, the commiſſion, 
and the act of bankruptcy 

As to the firſt, the Stperfedeas under the 
Great Seal ſeems full as effectual to vacate 
all future proceedings under a commiſſion, 
as the commiſſion itſelf is to authorize any 
being had thereon. And as to the ſecond, 
it hath been often (a) folemnly held and de- 
termined, that if after a plain act of bank- 
ruptey, the bankrupt pays off, or compounds 
with all his ereditots, he is become à new 
man; and the ſatisfattion of the creditors is 
generally the cauſe of the Superſedeas; but 
be the Saperſedeas' for what cauſe it may, it 
ſeems'elearly an abſolute legal bar to all pro- 
ſecution, as well as proceedings, under that 
commiſſton : for lord Har dete kr { b) deelared, 
that ſupe- à commiſſion would en 
defed? the Buntraps certificate (as it is called); 
if 10) l it not e too ſevere to conſtrue a 
Supe eiteas, which lord Herdiuicte (e) refuſed 

(a) _ 40. Note (0. 


(% 4th. Rep. 145. pl. 8 
r 
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+ 
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dag nn {on 6 ai of the bankrvpty: nat ful. 

| 7 mane his jgn@mnioss.death 2. 
* Ax x0. Kalzigh's; cale, it does nt apply. in 
the leaſt, for his caſe was an attainder upon 
conviction of the offence : yer, = the ſake 
argument, let us ſuppoſe.a bankrupt ca- 
pifally ,conyidted. under, the: erkenne lows 
diſcharged ſrom priſon, and appointed a 
commiſſioner of DADRTUE wy «ed ſome years 
after rhis, * ee A 6010 think f are 
to put id. Execution the Jormner lenterce of 
3 could the «crown 9 Such- caſe 
eed* fequire” *evirſideravion,” "when it 


SOS 


may happes: 8. SW r 1 . 
170 0 caſe thebankrupt, after be hath ob- 


rained Als certificate, and the ſame been duly 
confirmed, hill heglect or fefuſe to "Attend 
the altignices, in order to make up or ſetile 
any accompt betwern him, and-any. debtor 
to or ert ditor of his eſtate, or ee 


court of records. in onder ro pr kamen (1) 


6il 41k 38: 

13.10 199n9191q 17 Pier ud & . nerd .51 touching 

Lv yall of =) WY - 22-0 1 eil RT 

d Aim fo 

{#) Ftat 3 Geo. 2; e. 30. E. N 8 8 
TA bankrüpt, Who has Ag 

his eſtate ws Tr = to the aflip 
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touching the ſame, or for ſuch other buſincs 
as the aſſignees ſhall judge neceſfary for get- 
ting in dis et eflace and effects, for” rhe. 3 


1 11 5 a \ ' x $7 j 144 


overplds, 40 x heats . 
But modern learned author informs us, that lord 
Hard wicle ch. juſt, made a diſtinction as to- this mat- 
ter; it is in theſe. words: #5 The bankrupt cannot be 
evidence to ſwear property in himſelf, or a debt due 19 
bimſelf, without a releaſe of his ſhare in the ſurplus 
and the dividends, for elſe he is plainly iotereſted, but 
he may prove property in, or a debt dee o another. 
Tri. at N. Pri, 41. It appeared, that a caſſieg prig» 
ter, who bad ſince — 4 baokropt, was applied * 
by one of his creditors for a debt of 110% which. 
not being able at that time to diſcharge, the latter pro- 
poſed to ag to; draw in bis favdur rw ings hae, Co. 
for w done buſineſs ; the 
that thoſe o* ons then owed him on 
there were other ſüms of money, which <A 
become due from them: a bill of exc 
8 
whic what rupt ha 
_ At aving effeQs hen is in oy 2 
tf more than 40 5 but told the preſenter of the 
bill if he choſe to * it, that when they had, 
which mi ght be ſoon, they would diſcharge the bill. 
The, gle bn, pripter ſhortly. [Megs becoming baykrupr, 


and the b Heyer havi en 1 acce 
the covleny 138 eof 1 1 at the, Gale of the __ 


er's failur igdees of 2 eflate _ 
WW. and T1 77775 Seb ee 


Wale da "By wv . at It: 
Ok . 


new tr wing, grounds, that the evideace 
of a, a bent rupt is doe valid, unleſs he hath obtained a ; 


releaſe, 
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of his creditors," or on ſuch (a) attendance 
_ ſhall refuſe: to aſſiſt in ſuch dilcovery, with- 
out good cauſe to be ſhewn to the commil- 
fioners, for his neglect and refuſal, to be 
allowed by them, as ſufficient, ſuch aſſignees 
making due proof thereof upon oath. or ſo- 
lemn affirmation before the commiſſioners, 
they are to iſſue; à warrant. dixected to ſuch 
perſon. as they ſhall think proper for appre- 
; 4 & 1 * 11 3 
9 BOL IN lar ui IN 40 
releaſe, or a certificate of conformity z. that no conver- 
| fation, unleſs it be relative to matter of fact, ſhould be 
| received as evidence; and that it did hot appear, that 
the deferidants were indebted to the bankrupt in the 
ſum of 110 J. at the time the bill begame payable': but 
all the above objections were over-ruled, and the fol- 
lowing points were delivered as la by the court, viz. 
1. That the teſtimony of a bankrupt” 3; NO betent, 
when it does not tend to leſſen his eſthte; becauſe the 
law preſumes, that no man will atteſt unjuſtly” againſt 
his pop tered. 9 2179 DANES DI 81 1 
2dly. That any converſation may be given in evi- 
dence, en bebalf of a perſon, which, if öf a contraty 
nature, mi ht be given agaiaff him. FOI 10 
zdly, That as to he laſt objection, lord Man, feld, 
who preſided at the trial, declared it was the firſt time 


he had heard of it, and could not therefore allow it 
now, but that he Was opinion, that a bill of ex- 
change will be at all times as good againſt the drawer, 
or perſon, on whom it is dran, if the contingeney. ever 
happens, in which the party promiſed pay ment, as if 
it had been accepted by him, in all the formalities of 
law and cuſtom. Mich, Term, 13 Geo. 3. B. R. 1772. 
Anon. See 3 Vilſ. Rep. 


(a) For which attendance the bankrupt is to be paid 


2 8. 6d. a day by the aſſignees, out of his eſtate, Stat. 


5 Geo. 2. c. 30. ſ. 36. 
| 6 hending 
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hending the bankrupr, and him to commit 
to the county goal, there to remain without 
bail or mainprize, until he ſhall duly con- 
form to the ſatisfaction of the commiſſioners, 
and be by them, or the ſpecial order of the 
Great Seal, or otherwiſe by due courſe of 
law, diſcharged; and the goaler of the pri- 
ſon to which the bankrupt ſhall be commũtted 
is to keep him io cloſe- cuſtody, within the 
walls of the priſon, until he ſhall be duly 
diſcharged as aforeſaid, under the pains and 
penalties before (4) mentioned, for ſuch 
goaler ſuffering ſuch _ priſoners. committed 
purſuant to this act, to eſcape and go at 
r OT III. 
It ſeems that 'the commiſſioners can never 
exerciſe this power, becauſe the act itſelf 
does not inveſt them with it till ter the 
bankrupt has obtained his certificate ; and by 
the following caſe, lord  Hardwicke inclined 
to be of opinion, that a bankrupt was not 
obliged. to attend his aſſignees, after the ex- 
pifation of the forty-7wo days, or at molt af- 
ter luch further time as ſhould be allowed 
the bankrupt, for-finiſhing his examination; 
before the end of which time it is impoſſible 
tor the bankrupt to obtain his certificate. 

The aſſignee under a commiſſion of bank - 
rupt gave notice in writing to the bankrupt 
to attend him, in order to explain ſeveral 


(a) See ſtat. 5 Geo, 2. © 30. L 18, 19. 
matters 


— = - a * * — 4 ” ""_ 
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matters relating to his eſtate after the forty- 


two days were expired, (during which time 


he is to be free (a) from all arreſts, reſtrain- 
my or impriſonment) and before the certificate 


| The bankrupt would not attend upon any 
Fes terms than figning his certificate, and 


the application to the court was founded 
upon this, that the bankrupt had refuſed to 
attend, contrary to the (5) act of. parliament, 
Lord chancellor (e) Hardwicke ſaid, that not. 
withſtanding ſtat. 5 Geo. 2. had theſe ge- 
neral words, that % every. bankrupt not in 
priſon or cuſtody, ſhall, at all times after his 
ſurrender be at liberty, and ſhall attend the 
aſſignees upon every reaſonable: notice in 
writing for that purpoſe, by them given un- 
to-him, or left for him, at his houſe or place 


of abode, in order to aſſiſt, and ſhall aſſiſt 


the aſſignees in mak ing out the accompt of 


his eſtate and effects: yet that the ſubſe- 
quent (d) clauſe that © every bankrupt hav- 


ing ſurrendered, ſhall at all ſeaſonable times 
before the expiration. of the forty-two days, 
or ſuch further time as ſhall be allowed to 


him, to finiſh his examination, be at liberty 


to inſpect his books, papers, and writings, 


in the preſence of the aſſignees, or ſome per- 


(a) Stat. 5 Geo. 2. c. 30. " 5. 
(5) Stat. 5 Geo. 2. c. 30. ſ. 4. 
(e) Atk. Rep. 148. pl. 88. 
C4) 8. F. of 5 Geo, 2. c. 30. 


fo 
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ſon to be appointed by them for that pur - 
poſe, and to take and bring with him for his 

aſſiſtance, ſuch perſons as he ſhall think fir, 

not exceeding two at any one time, and to 

make out ſuch extracts and copies as he ſhall 
think fit, the better to enable him to make 

a full and true diſcovery and diſcloſure of 
his, eſtate and effects; and in order thereto 
the ſaid bankrupt ſhall be free from all ar- 
reſts, reſtraint, or impriſonment of any of 
his (a) creditors, in coming to ſurrender, and 
from his actual ſurrender to the commil- 

ſioners, for and during the ſaid forty-two days, 
or ſuch further time a. be allowed to bin, 

for Fniſbing tis examination,” ſeemed to con- 
fine it to the forty-two days, or the enlarged 

time at moſt, and therefore the bankrupt's 
protection from arreſts, &c. could extend 
no further; the chancellor (5) aſked the pe- 
titioner's counſcl, if their client would con- 
lent to indemnify the bankrupt from arreſts, 

but he refuſing to do it, his lordſhip 

poſed that he, as aſſignee, ſhould only un- 

dertake for the creditors, who had ſought re- 

lief under the commiſſion, that they would 

not arreſt him, and if ſo, he would order the 
bankrupt to attend ; for he ſaid, he ſhould 


(a) Lord Hardwicke on another occaſion ſaid, that 
this act provided agaiaſt arreft by creditors, and that bail 
ver being creditors till damnified, were therefore not 
within the deſcryption. Att. Rep. 238. pl. 130. 

(6) 4th. Rep. 149. ; * 
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not Bay. BR, regard do he danger, the bank. 
e e eee 
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itt tobe ndeavour,. in 
= ich time, Win get. 0 — Eh he the credi- 
tors uhder the commiſſion 0 conſent to thele 
terms; 850 the whole, lord chancellor ſaid, 
ou the, clayſes in the act of parliament re- 
Jat 90 to this 101 were 'very fark. and ob- 


. 15 ny prone may examine vpon 
7000 he Wife th) of the bankrupt for find- 
LA ; out any {c) diſcovery of his eltare, goods, 
n chartels,,. concealed, cept,. or di poſed 
of by. e e . OWn Eee or * her 


e - 1047 Ans 5 off 40” £ a FP 1919 
vo | 
E 13 Ae 255 Ke ae * of 5 Pleas w was 
moved, to know whether the wife of a bankrupt could 
txaninied>by the-\onmiiionets%upow the. | ſtatute of 
upt, apt they! were of opinion ſhe could not be 
0 55 Bro vun /. 47. 


But the wife cannot be examined againſt her 
3 touching his bankrupicy, or whether he had 
committed any act of bankruptey, ur ar ab to bow or 
when he became bankrupt; and if the i commiſſioners 
Tommi her, and though che ' warrant ofotommitment 
mentiuns zie be, av well for! 'refufinge! ro2difeover the 
-Soads of: thesbankrupt, as the dime aud mas tet of his 
doukenptey, yetsthecammmment was iheld Illegal, and 
[tharwife audered tobe diſcharged i. Nep. Gro, 611, 
Dr Abril 1. pla . guat vad ess. 
do ed digi rid: ⁰ννο 5 2ROJ 414417 agen 
Þ95: 
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own act, or means, or by any other perſon, 
and the ſhalt incur ſuch danger and penalty 
for” not cowing before the commilſionets, or 
for refuſing” © be” ſworn and examined, or 
for not diſcloſing the truth upon her exg- 
mination, as by former faws is already mas 
and provided againſt any other perſon id the 
like caſmme. re 
The occaſſon of making the above ſtatute, 
was, becavle (a) ſome doubt had been made 
whether the commiſſioners had power to ex- 
amine the wife of the bankrupt ſuſpected to 
have or detain his eſtate, goods, or chattels. 
by reaſon whereof ſhe did daily coaceal and 
convey away, abd cauſe to be conveyed away 
much part of her huſband's monies, wares, 
goods, merchandizes, and other eſtate, to 
perſons unknown to any but herſelf, by rea- 
ion whereof much of the bankrupr's eſtate 
was concealed and detained from the cre- 


was 1 


bud dicors, aw S 10 STTV%7 If * ö 5 

e of Al ) wi who ſhall be ſent for, 
t be ſhalt have ſuch coſts (c) as the commifioners 
| her "MN Kats DOCIMTTERS 5G RA k | ſhall 


had C Zu 190390 w 10 A090! q: | | 

by or (la) Preamble to ſat. 21 Jac. e. 19. .. 

oners b Stat, 1 fac. 1c. 16. ( II. 
tment ( Where witneſſes are brought before the commiſ- 
r the ſioners in co tempt, or Where on their examination 
of bis they appear tot have embenzled or concealed the bank - 
nd Tupt's, effefts,- or been otherwiſe guilty of any miſcon- 
„611. duct in regard to the bankrapt's 'eſtate, the commit 


ſioners have thought themſelves juſtified ia refofing ſack 
witneſſes their coſts ; ad this practice has ob- 
2 tained 
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mall think fit, to be rateably borne by the 
creditors; and if any perſon other than the 
bankrupt, either by ſobornation of orhers, 
or by his own act ſhall wilfully and. corrupt. 
ly commit wilful perjury by his depoſitions, - 
to be taken before the commiſſioners, the 
party ſo offending, and all perſons who ſhall 
unlawfully and corruptly procure any ſuch 
unlawful, wilfu], and corrupt perjury, ſhall 
therefore be indicted in any of the king's 
<ourts of record, and ſhall ſuffer ſuch pains 
as are limited by the (@) ſtatutes concerning 
perjury. | | 
The court of king's bench (4) inclined to 
be of opinion, "that a witneſs was not to pay 
univerſal obedience to all queſtions aſked 
him by the commiſſioners, nor was he to an- 
ſwer to any thing which tended to accuſe 


(c) himſelf; but only what he-knows of any tt 
perſon's carrying off any part of the bank- 1 
rupt's eſtate, but not by himſelf: and though * 
they may conimit a man for refuſing. to be afl 
examined concerning the eſtate of the bank- ſon 
tained as ſounded on the equitable power given the . rel 
commiſſioners by the ſtatute, for there is no expreſs di- 


rection in it for that purpoſe. Fg + 
(e) Viz: Stat. 5'El. c. 9. 2 Geo. 2. c. 25. ſ. 2. per- 
e L 2. c. 18. 
| (9) 2 ; pd has 4 ab ie 0 
RY 3 Keb. Ro, 74. S. P. lord * Hul, ſaid, 
that he was not bound to anſwer any thing criminal, 
that it was criminal to embezzle a after the 
bankruptcy, but not #:fore, Comb. 391. 


rupt, 
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rupt, yet they are not judges, and their pro- 
ceedings are traverſable, becauſe their power 
of impriſonment- is only () ami, &. and 
it may be examined in an action, whether 
they have purſued their authoriiy or not ior 
their act in this reſpect is only ( miaiſtetial. 
and the commitment is not intended as a pu- 
niſhment, but only as a meint proceſs 16 
bring the party to Juſtice, or to — him 
do his duty. 

Lord Raymond (c) ſaid a man ak prevari- 
cate on his firſt examination for halt an hour, 
yet in the concluſion he ' might make a full 
and ample anſwer, and therefore it was not 
at all proper to ſend a man to priſon for ſuch 
a piece of conduct; and that nothing was 
more m mos than ch — on _ 
at mii prius. 

Lord ehancelioe (4) Handwicke, upon pe- 
tition, limited the examination of che bank- 
rupt's mother to her ſan's trading only but 
refuſed to reſtrain the commiſſioners from 
aſking any particular queſtion relevant to her 
ſon's being a trader, or -any-cixqumitances 
relating thereto. 
2 The mother was aſked by the commi- 
ſioners, Whether her ſon was à trader or —— 
per- or had any concern 15 dead 


1 
b 
1 
. 


. 'L 2 ben 4 
1 Fo 3 i 47 49 — 4 — * 
1103), W's 269. -A WES: . Sek, 335> 
y the "11 WES: N 570 — 51 SI 


vp!, 11 1 4 1-4 x qoſwexed 


ing bis trade and dealings! 


242 Examination of others. Chap. 6. 


afiſwered negatively; '' His lordſhip would 
not eee eee from 
inquiring into any eircumſtanees which might 
make him à trader, as for inſtance; did your 
fon affigi ov’, any mare he had im the brew- 
ing⸗tradte d you ?Ufortif fhe anſwered! in the 
affitwatior, that would ſhew he was a trader 
before he executed an aſſigument. His ord- 
ſhip ſaid further, that he would not make 
any order that the mother ſhould be at liberty 
to be attended by counſel: _ her exami- 
nation, becauſe it might be 'maderwiprece- 
gent in other commiſſions, and he thought an 
intonvenience would ariſe if allowed in every 
cafe; and therefore only reeommended it to the 
commimeners, in this particular inne to 
indulge the-morhes wilieoanſe}'© 1095 
A perſon ſummoned under a — 
of bankrupt in order to be examined touch- 
wich the bankrupt, 
inſtead of attending ehe cemmiſſſoners, peti- 
tiobed lord chancellor Harutitte, that he 
might be examined on () interrogatorꝶ $7 and 
night hve 4 copy of them and month's 
9111 3643 1b 10 g. AIDTo. 2xft DOA 21 


10 #4)" us bare webanbing oft aces with à baiikrupt, 


or giving money for bank-notes, cannot 8 one as a 


trades: with, that haphoypt, Wa ayes Fon 
£apngt be burt by ſuch. difcave Kater 5 


dig preſome that. the, ebene er 


triſling, : E ne que Naw 108 4 8 992555 
no Ire 1 examigati W 0 
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t me 10 prepare himſelf for. bis examinazion, 
and that the commiſſioners aight be vgeſtrain- 
ed (a) from-aſking him queſtions touching 
notes given for money, or bank note, or 
goldfmith's: notes, or money paid by h tor 
bank: bills, or his or other banket's .caſh 
notes. I he petition was diſmiſſed upon open- 
ing, without hearing the counſel. 
A mam after he had been ch mine voder 
2 commiſſion of bankrupt, - by virtue of the 
commiltioners ſummons, grounded on my 
lord chancellor's order, as he was feturning 
home, was arrefted by a ſheriff's officer,. a0 
kept in cuſtody ſeveral hours ; upon which 


the party arreſted applied to lord Hardwick? 


to be diſcharged. Lord ( - Herdwicks 


thought this matter of great conſequence, 
as to commiſſioners of bankrupt in general ; 


as to the liberty of the ſubject; and as 10 
other com miſſioners under the great ſeal, as 
of charitable uſes, commiſſions of lunacy. 
&c. for that ſham arreſts might be — 
order to prevent their attendance ig he cx- 
amined as witneſſes before ſuch commiſũon- 
ers. And his lordſhip ordered, that the 


ſheriff's officer before —— nexrday of 


CET Wi v2 7 
(4)Ths 1070 chadcelide would nol limir er reren 
the commiſſioners in their examinations, for if he 4. 


It would be attended with expence and inconvenience 
flom *Pplicativns's of this kind; Ark. Rep. zog. pl. pl. 10. 


ger öbte in the preceding page. 20S SU 
0 Al. Rep. wg CCL 1 * * 
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petitions, mould glue. ſceurity to be ap-, 
proved of befqte a maſter, for his attending 
de die in diem, to anſwer interrogatories, to be 
exhibited: concerning the contempts charged 
upon him ia the aſſidavit of the party arreſted; 
and, if the officer ſhould not give. ſoch ſecu- 
Itty, it / was, further ordered, that he ſhould 


ſtand committed tothe Flect for the laid 


contempts; and if the officer ſhould give 
ſuch ſecurity, then it was further ordered, 
that the party arreſted ſhould, within a week 
after ſueh ſecurity given, exhibit interroga- 
tories before the maſter, for examining the 
officer touching the laid contempts, and that 
the officer ſhould attend the laid maſter de 
die in diem for that purpoſeGGwe.. 
Brac was, examined before commiſſioners 
of bankrupts, tor having taken cerraio.goods 
of A. who;was a hankrüpt, and Brag made 
depoſitions, | Afterwards. the; commiſſioners 
of bankrupts aſſigned theſe goods to the 
creditors of A. who brought an action againſt 
Bram And now Bracy moved in B. R. that 
he might have a copy of the depoſitions in 
order to defend himſelf, upon allegations 


that they were in nature of a public memo- 
rial, and that by ignorance and ſurprize he 


had fubfcribed many things to his prejudice. 
But; the: motion was (a ) denied and the 
| court 


© $48 2 * 
ta) Lord Riym. 1c3. Nor will the court compel the 


comnitlſoners to give the witneſs a copy of the interro- 
gatories 
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court ſaid, that theſe depoſitions were not (a) 
of a public nature, but taken by the com- 
miſſioners to defend themſelves, 

1 he aſſignees ſuſpecting the bankrupt had 
made concealment, examined a many 
of his relations at Gui/dball, he a bill 
in chancery againſt the very ſame perſons for 
a diſcovery of thoſe concealments. Mr. (6) 
Green moved, on the part of the defendants, 
that they might be allowed to look into their 
depoſitions before the commiſſioners, in or- 
der to make their anſwer conſiſtent. But 
lord (c) Hardwicke would not grant the mo- 
tion, for (he ſaid) as truth was always up- 
permoſt, they might, if they pleaſed, put in 
an anſwer conſiſtent wich what the 
ready ſworn in their depaſitions, ſuppoſing 
them true ; if falſe, they {wore at their own 
peril, and would not give leave to fee them, 
merely for their own ſecurity, that they 
might not ſwear differently in. one, from hat 
they had done in the other. 


| Depolttions (4) taken by commiſſioners 
| — 


patories, though the man ſwears he is illiterate, and 
cannot tell whether they wrote his depoſitions right _ 
not: Lil. Abr. 286. D. 

{a) Nor now, -unleſs they be entered of zecard i in. 
purſuance of ſtat. 5 Geo. 2. c. 30.1 41. 

(% The-gendleman from whoſe — wo 
pers this book was compiled. 

(c) Att. Rep. 289. pl. 457- 

{«) Depoſition of bankrupt himſelf before the com» 

M 5 miſſione ro 
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ren k Low BING WE var apt; aH not 
> in evideneò dn trix hc nt com- 
n 15 Ad WIA Rods i tromwhe- 
ther he Pit VE Hor; obi prove 
any t matter de pon it. beeruie (4) 
he's ther p ee ren croſs eum ine the 
at arty bin 9494 this is the common eourſe. 
h 14 de ee ee on his 
| mi n Adepontion takem before com- 
mifffohets ef bahkrepr; and chef juſtice (0) 
Raymond 'Peffifed' to Terr whe"defendant- into 
any ; %% eVid ice to exp lain it.“ d n 


Fotwit ns ing the Pleimitr had obrined 
. an, © derer te rex che protcedingy in à com- 
 iffion \ of bankropt' againſt T. as an exhibit 
* In the catife, and 1 the reſt rhezex- 
am nation of I. E. taken before the com- 
 thilfioners vader” the fait commiſſion; yet 
$9 eee — nrtryoo mare nn ro let 

ination bé rad at the heuring, be- 


bby t was not proved in the cauſe; that 


| there was? fuch an *examinition' taken before 
of Commiſſioners, for the *procee dings in a 


711 114 1e Tart Fig = 


2at6adbre% was 8 in eee cg urt held 
i Foveendugh3;: butthis 'bring:oppoſed by defendant's 


a ſely proof was N N of t bank- 
bee confeſſed, 2 El. Rep * 48 n web 
|<) Lord Rep. 228. See Nh. $5.4 292i hes! Ed. 
£2 30 84244 1500: MnO 37 j 
n 21 Vin. Abr. 352. Pl 9. 2 Rol. Abr. . pl gs 
9252 l i 1 42 fl 3.3. b 
0 411. Rep. 02 p . 166. * | 
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commiſion-of bankrupt againſt T. were as to 
M. L. Res. inter alias aa. 
Om bill brought in-chancery againſt Murray 
to ſet aſide a fraudulent affignment pf an an- 
nuity from Ayers to Murr, as being mace 
for no canſidet ation, and Pa 4 to an at᷑t 
of bankruptcy 4: e counſel offered. to 
read che examination of Murray's attorney, 
taken befere the commiſſioners, who cl ed 
in the commiſſion againſt Aera, as an evi- 
dence of the fraud, and of an act of bank- 
ruptcy by Myers, previous to the aſſignmet 
of che annuity to Murray. : Bur Furteſcus ( 
maſter of the rolls would not allow the cx- 
amination to be tead, to affect. the intereſt 6f 
a-third petſon ; and was of opinion, that the 
plaintiff could not be eptitled to this ei- 
; dencnoanleds Murray N had been ex- 
amined in, chief in the gauſe· Bug his H- 
nour Permitted the plaigtiff to rea the. £ Fx- 
 atnination ef ; Murray, taken. be ore ihe com- 
——— becapſe He nſwer having, Et vp 
a nt right 10 $ it what 
he had * 6 in ki me 


the examination might in ſuch caſe, be $f — 2 
to ſhew the-cantraviety and inconſiſtence 
ir qv 


twee anſwer, ard his 
taken fart *catmmilſidneas; Tr 


ad | 


The commiſſioners having once exantiqed 
44 079 AA A e- nA 18 (4) 


(a) 3 41. Rep. 415. 7. 64 +3 2 6 
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a man, cannot examine him again, voleſs it 


be upon a ne (a) commiſſions, iO | 
Lord chancellor ) Notlingbam ſee med to 
be of opinion, that a defendant ſhould be 
put to anſwer in cbaucery to the lame matter, 
to which he had been formally examined, by 
the commiſſioners on hte 

.  Qne:Bracy was committed by commiſſioners 
of bankrupt fot refuſing to anſwer, and they 
concluded their warrant #15, until be cou- 
form (c) himſelf to our authority, and be thence 
delivered by due courſe of law ;”” and upon the 
return of an &abeas corpus he was (4) diſ- 
charged, becauſe this concluſion was not (e) 
purſuant to the ſtatutes of bankrupt, 


{a) 2 lou Rep. 162. pl. 99 but if their exami- 
vations be loſt by fire, &c. guere whether there ought, 
in fuch caſe, to be a new commiſſion. 2 $horo,” Rep, 
102. pl. 99, By ſtat. 5 Geo, 2. c. 30. ſ. 41. the com- 
miſſion and proceedings may, on peinion to the great 
ſeal, be entered of record, and copies given in evi- 
dence in caſe they happen to be loſt, ' | 

(8) 2 Chan. Caf, 73, | f 5 

{c) The court held the word cem inflead of the 

rd ſubmit to be well enovgh, becauſe it was of the 
ame ſenſe. Salk. 34% pl. 3. | 
* (4) Cartb. 15 3. lord Raym. 1co. 5 Mod 309. Caſ. 
öf Set. and Rem. 236. Pl. 278. Caf. Temp. Holt, ch. 
juſt. 94. pl. 3. Sel. "Cat. 332, 335 Barnard, K. B. 
309. 2 Lord Rm. 851. Forte). Rep. 24. 

(e) Which being a ſpecial authority to commit, and 
in reſtraint of liberty, ought to be conflrued ſtrictly, 
and the very words" of the flatutes purſued. 5 Mod. 
zog. Comb. 390, 391. Salk. 349. 2 Sire. $80, . 


One 
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One committed — — 
for refuſing. to diſcover bankrupt's 
eſtate diſcharged, becauſe the return to 
the habeas corpus did not, 1.-cxpreſs any 
guorum (a) in the commiſſion; 2. becauſe it 
was, (6) **commilted in cuſtody,” inftead of 
« jaken,” which is the uſual orm and 3. 
becauſe it ſaid * this is the cauſe of taking or 
detention,” which is uncertain, it ought to 
have been detention only. 644 4 


CHAP. vn. 
The Commiſſioners Certificate of the 


Bankrupt's Conformity, and herein of 
his Diſcharge. | 


HE commiſſioners to certify in (c) 
writing under their hands and ſeals to 
the great ſeal, that che bankrupt hath made 
a full diſcovery of his eſtate and effects, and 
in all things conformed himſelf. according to 
the directions of this act, and that there doth 
not appear to them any reaſon to doubt of 
the truth of ſuch diſcovery, or that the ſame 
is not a full diſcovery of all his eſtate and 
effects; and the commiſſioners are farther to 

(a) 3 Keb. Rep. 8 35. pl. 74: the gaoram clauſe is to- 
tally omitted ia modera commiſſions, 


(5) For this is as if the commitment were by the 
officer who makes the return. Yeatr, 323. 324. 


c) Stat. 5 Geo. 2. c. 30. . 10. 
858 5 30. ify 
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certify that Four parts in ue of (a) number 
and: (b):valun of the hankrupt's (c) creditors 
mho chavien duly::proned their debis before 


155 210 10 n „hug n 2 them 


(ah That 1 bun dut bf HA only for creditors bave 
debts, Har muſt) gn zoif fewer creditors than 


— proved debt, ahey Ln ag fen; ang, in order 
to, eng js how wa e fen 44 th * pmber, 7 72 


tors, It W e number b y þ , 


and ro V 1484 dee Fr the gien number, and 
the Hmaindtr will be the a of trantürt who a ſig n 


the certificate.z; for example, ſuppoſe, the, number onp 
handed ang fiſty. . 22 N10 01 218 27 


5) 150 0 30 ae 


„ bann eg: 

605 The ame 2 moſt be obſerved to doch out the 
* as was for the num ſuppoſe for inſtance, the 
debts amount to the ſum of twenty · ſeven thouſand two 
An ee forty one pounds. er Ges dent Watt 
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te) Who muſt be.creditors for twenty panes reſpee- 
tively; and their Aguing, or the perſons hy chem reſpec- 
tively authorized for that purpoſe, — proved to 
the comiriſſtone s by afidaviry or rudtion ĩndedriting. 
Stat. 5 Grb. 2. c. 30. f. 10. The letter of attorney of 
any creditor reſiding i in foreign parts atteſted by a No- 


tary Public in the uſual form, * 
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them under the cammiſſion, firſt (4) ſigned 
the certificate and teſtiſied their conſent to 
the allowance and certificate, / and to the 
bankrupt's diſcharge in purſuance of this act. 
A queſtion was, concerning the (4). form 
of certificates on the late (e) act. Per lord. C. 
(a) Parker, the commiſſioners are ta 
one day, that the bankrupt bath in all thi 
conformed, &c. and then. the. next day. 
credicors' certify on the ſame parchment their 
conſent,” at the foot of which the commiſ- 
ſioners are to certify, that the creditors have 


of the power by which any nooſe thereby authorized 
ſhall Ggn any andre certificaty, Stat, 24 Geo. 2. (. 
57- ſ. 16+ Mr. Baron Athyas informs us, that lord 
Hardu icke was of opinion, that a perſon who had a debt 
in his cz right, and anc/her debt 25 executor, could not 
fpn a certificate in fu diftioct rights, ſot bark are to 
br conſidered as his own parucular debt. At. Rep. . 
But we apprehend this is not law, for quence dev Jars 
concurrunt in una perſena, eguitm of ac fs 11.4 in deer fd. 
4 Rep. 118. 7 Rep. 2. 14 — — creditor may at 
this day gn a ceruficate in many of the capacities men- 
tioned in fol. gb, c. It is obſervable that the fame 
Mr. Baron Ar&yas informs us, gp the ſame lord Hard- 
wicke was afterwards of opinion, that a perſon under a 
commiſſion of Bankrupt might-prove a debt in right of 
his wife, and yet bring an adien jo his own right, for 
a debt due to himſelf from 1 341. =P 

826. pl. 3oy 1 

(a) By Cord Hardwick, 44 Rep. 74 

bel Stat 3 Geo- c. 24. . 16. Which perſeQ'y agrems 
ITE 5 C. n ſ. 16. is fub- 

ce. NO! 22 n 


(4-7 VineAbn 134. fl.. PSF 
conſented 
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conſented wore my to the forms of the 
act (). - My TANGO 2 

Lord (6) Hardwizhs refuſed to ſuperſede a 
commiſſion, though on the petition of a 
bankrupt who had a deed: of releaſe of all 
demands from his creditors; and this he re- 
fuſed for the ſake of the bankrupt; becauſe, 
ſuperſeding the commiſſion (he ſaid) would 
entirely defeat the bankrupt's Certificate. 


A man who has a debt may come in un- 


der a commiſſion and prove his debt, and af- 
terwards he may bring an action at law, and 


the court will not abſolutely ſtop him from 


bringing an action, but put him to his elec- 
tion, and even then allow (e) him to affent 
to or diſſent from the (4) eic 


70 1 $ 1. 
00 The preſent * of nine 8 ſigned, 
rs to engroſs the certificate upon a treble ſix · penny ſkin 
of parchment, leavin g the date blank, underneath which 


you add the creditors conſent ; when the proper number 


and value of creditors have ſigned the confent, of which 
you muſt have an affidavit, {ſee the form in Appen · 

dix) you get three commiſſioners to ſigu and ſeat the 
certificate, firſt filling up the date, viz. the day they 


fign and ſeal, For further inſtractions i in 4his matter, 


ſee Appendix. : 
(6) Att. Rep. 145. pl 84. | 

\. (t) Lord Hardwicke ſaid, ide of the court t for 
fuch order was, to make the remedy againſt the perſon 
effectual; for otherwiſe the perſon may, by the reſt of 
the dies, be abſolutely diſebarged from the remedy 


which this creditor has elected to take. 414. Rep. 220. 


And lord Twlber IE khimſelf to bene ſame-effeQ. 
7 Via. Abr. 134 pl. 20. 
. 2. Rep. 104. pl 55. 220. H. 4. 
1 Unleſs 


Chap. 7- Bankrupt's Conformity. 253 


Unleſs a perfon proves a debt or ſhews a2 
reaſonable ground for a (a) claim, he is not 
(5) within the rule for ny to or — 
ing from a certieate. | 

Lord (c) Hardwicke laid it en for ele, 
that where thrre was a joint and ſeparate com- 
miſſion, a creditor under the joint commiſſion 
might come in under the ſeparate, and atfenr 


or diſſent to the ceriiſtute of the anne. 
der the ſeparate commiſſion. 


After the certificate is by the eredi- 
tors and commiſſioners, it ſhall be laid before 
the lord chancellor (d) together with the a- 
fidavit or aſſirmation of the creditors figning 
the ſame, or the perſons by them reſpective- 
ly authorized ſo to do, and alſo the warrant 
or authority to ſign, in order for the allowing 


(e) and confirming thereof, which certifitate; 


1000 A claim will not entitle a credizar 0 gn ihe care 
tificate, ; 

(4) 414. Rep. 83, 

(4 Stat. 5 Geo. 2. C. 30. f, INE 

e) A certificate allowed in the life-time of the hank 
rupt, though pot confirmed by the great ſeal till alter his 
death, is good, for the operative — of it. ariſes from 
the conlins of the creditors, and when confirmed, it has 
7 effect ſrom the beginning; by lord Mard wic. 4th. 

— . 2 Bur. Rep. 718. At a menting of dhe com = 

joners to rev iew 2 bankrupt's certiſcate, ſeveral new 

creditar came ia and proved their debts, but as they did 
not join in a petition to ſet aſide the certificate, as frau 
dulently obtained, the court would not delay the al- 
lawaace thereof, as it would be a great hardſhip on the 


upon 
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upon the bankrupt's making oath, or being 


of the people called Quakers, ſolemnly at- 
firming in writing, that the ſame and the 
conſent of the cteditors there unto were ob- 
tained- fairly and without fraud, may be 
allowed and confirmed by the great ſcal, or 


by two (4) juftices of the King's Bench, 


Common Pleas, or barons: of the Exchequer, 


to whom the conſideration thereof ſhall be 


referred by the great ſeal; and any (5) 
creditor of the bankrupt may be heard, if 


14 14. 14 y LF $ * * « * 


hanſtrupt: by lord Hard irie. Aid. Rep. 74.75. Where 
ſout parts in ſive in number and value af the | creditors 
haye ſigned the certificate, the court will not ſtay, it on 
the petition of perſons, whoſe, demands on the bank- 
rupt's eſtate depend upon an account to be taken, and 
here they do not ſwear to à balance in their © favour. 
Ark. Re « 81 pl. 30. 130 vod: 1447 IE 
a, Fermeriy the judges had the eognizance of cer- 
tificates, but being found inconvenjent, the great ſeal 
has taken it to irſelf, © Art. Rep. 85,0 
(5) Though a creditor of a bankrupt under 207./is ex- 
cluded from aſſent or diſſent to the- certificate, yet as be 
is affected by the conſequence of allowipg it, he hath a 


4 


right to petition, and Thew any fraud againſt allowing 
the fame. 7 Vin. Abr. 134. pl. 18. Sir Flefchir Narton (aid, 
that us well creditors panes hays as thoſe who have 
not figned, may be heard againſt the allowance, for the 
act ſays, ** any creditors” may ! object to it, and they 
are not confined by any reſtrictise words whatſoever, to 
mitters of au or unfairneſt; but left quſte at large. 
Lord"Mansfidad ſaid, certainly they are not ſofcnfiaed, 
either by A or Practice? and quy.creditor, whatſoever 
may object to the allowance. 2 Bur. Rep. 4 ph 
, | -£B UV N (an 
Rae he 
87 


1 
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he thinks fit, before the perſons aforeſaid 

againſt making and the ſaid er- 
tißicate: for which purpoſe the great ſeal 

gives notice in the Gazette, that by virtue 

of Stat. 5 Geo. 2. c. 30. the certicate will 

be allowed and confirmed, as the ſaid act 

directs, unleſs cauſe be ſhown' to the con- 
trary, within twenty-one days from the laid 

advertiſement, 

Certificates (ſaid lord (a) Hardwick?) are 
matters of judgment, and he did not know 
that a mandamus would lie to compel an al- 
lawance, for it was diſcretionary in the com · 
miſſioners i, and afterwards in the lord 
chancellor, and yet that it ought not- to be 
arbitrary, either in the commiſnoners or the 
chancellor, to ſay, we will, or will not, allow 
a 3 but they ought to be governed 
entirely by the fair or fraudulent behaviour 
of tlie bellkrupt. PATH | 

Signiog the certificate in leſs than three 
months after the commiſſion ifſucd, lord 
Hardwicke (d) thought too ptecipitate, as the 
bankrupt was a trader in Ireland, and might 
be preſumed to have large debts landing our. 

1 him there; and it appeared alſo, upon 

e face gf his examination, that the greateft 
ab of his books were then in Jreland, lo that 
he had not made a full diſcloſure or diſcove- 
ry, 10 ab rc fiche bim to nis certitete. 


J FJ. ü -. anstelle Yee 
(a) Al. Rep. 82. 
% Aid. Rep. 83. 


Lord 
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Lord Hardtuicte (a) directed a certificate 
to be ſtayed becauſe ĩt was ſigned within two 
months from the iſſuing the commiſſion, and 
N ae extremely of commiſſioners be. 

ſo precipitate in ſigning certificates, and 
148 that ſuch haſty proceedings inverted the 
very intention of the acts of parliament which 
were made in favour of creditors, but were 
too often abuſed for the ſervice of inſolvent 
perſons... 

The certificate being ſigned upon the ſame 
day with the bankrupt's laſt examination, and 
two-thirds of the creditors living in Gaernſcy, 
the allowance thereof was ſtayed, for lord 
Hardwicke (6) ſaid, that the admitting fuch 
a certificate as this, would be turning the 
edge of, the Jaw againſt creditors in favour 
of bankrupts, which was not 10 bo ſuffered 
in a commercial count. 

The certificate of bankrupt'y conforming, 
and the allowance thereof according to the 
directions of this (c) ſtatute, ſhall be ſuffici- 


en evidence, of the. Tf 9 ener 


a) Ak Rep. 8. pl. 32. 

02 Ae Rep. 806. 87. 

(c) Stat. 5 £0, 3. & 3Q, . 

(4) Preises to this Laute, all the jadges of the 
King's Bineh were of opinion, notwithſtanding 5 Geo, 
Ce: ugh! . 30 2 provided that a bankrupt's cer- 
tificate ſhould be given in evidence, and be à full diſ- 
charge of any actiom which ſhould be brought by ary 
creditor of the bankrupt, that yet it was ſtill neceſſary 
te prove an act of e Stra. 553. 


commiſſion, 


ke ok he oth. the or Re 


T0 


Y 
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commiſſion}, and other proceeding 
to the obtaining thereof; and a verdict ſhall 
thereupon paſs for the defendant, ualeſs the 
plaintiff, in ſuch action, can prove the cer- 
tißcate was obtained "unfairly, or by fraud, 
or can make appear any concealment by the 
bankrupt, to the value of 1of. And if a 
verdict pals for the defendant, -or the plain- 
tiff ſhall become nonſuited, or judgment be 
given againſt the plaintiff, che defendant 
ſhall recover his full coſts. 

All certificates which have been allowed, 
or to be allowed, and entered of record, or 
a true copy of every certificate ſigned and 
atteſted, as herein (a) is mentioned. may be 
given in evidence in any court of record, 
and without further proof taken to be a bar, 
and diſcharge againſt any action for any debt 
contracted before the iſſuing of the commil- 
fion, unleſs any creditor of the perſon, who 
has the certificate, can prove it was fraudu- 
lently obtained. 

Every bond (ö), bill; note, contract, and 


agreement, or other fſecuricy wharfoever 
made or given by any bankrupt, or by any 


(a) Stat. 5. Geo. 2. c. 30. 8. 41. 
(4) A — petitioned the lord chancellor Parker 
againſt the allowance of the baykrupr's certificate, who, 


ina conſideration of the plaintiff's ;withdrawing his 


petition, gave him a bond for the whole debt. The 
certificate was TRANG: and 22 — 


other 
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other perſon, unto,” or to the uſe of, or in 
truſt for any creditor, or for the ſecurity of 
the payment of any debt or ſum of money 
que from the bankrupt; at the time of his 
becoming bankrupt, or any part thereof, be- 
tween ſuch time and his diſcharge, as a con- 
-fideration or to perſuade him to conſent to, 
or ſign any ſuch means or 18 ſhall 
"9s void (a). % 341335; 30 

Nothing in ſtat. 5 Geo: 2: c. 30. ſhall grant 
any privilege,” benefit or advantage to any 
bankrupt whatever who hath on the marriage 
of any of his (6b) children given above 100l, 
_ unleſs he ſhall prove by his books fairly kept, 
or otherwiſe upon his oath, or being of the 
people called Quakers, upon ſolemn affirma- 
tion before the commiſſioners, that he h:d at 
the time thereof, over and above the value 
ſo given, remaining in goods, ' wares, mer- 
chandizes, ready money, or other eſtate real 
or perſonal, ſufficient to Pay wb every cre- 


- by 18 2 ; 3% by 


the bond againſt: the bankrupt, who pleaded the act of 
5 Seo. 2 and that the bond was obtained in order to 
procure his diſcharge; but lord chancellor te- 
Fuſed to relieve the bankrupt, and diſmiſſed N bill with 
colts. Vil. Rep. 620. pl. 181. 

{a) Stat. 5 Geo. 2. N. no * 11.44. R. 40 Tf 10. 
050 Lord Hardtwicke ſaid, that às Gy, Eels uſe was 2 
peel one, it ought to be confktved ii] Laer 
- 2 to be confined to the children of the Ae krupt, and 
not be extended wy farther, 4th, Rep. 86. 9 


ditor 
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ditor his full debt; or Who hall have loft in 
one day five (a) pounds, or in the whole 
100d. within twelve months next preceding 
his bekoming bankrupt, in playing at cards, 
dice, tables, tennis, bowls, billiards, ſhovel- 
board, or by cock- fighting, horſe · races, dog- 
matches, or foot- races, or other paſtimes or 
games whatſoever, or by bearing à ſhate in 
ſtakes, wagers, or adventures, of by ber 
6 on the ſides of thoſe who play, act, ride or 
Tun as aforeſaid; or Who, within one 
before he became bankrupt; ſhall have loft 
100/. - by contract for the purchaſe, ale, 
refuſal, ,;or- delivery of any Rotk-of any 
company or corporation whatever, or any 
parts or ſhares of any government or public 
funds or ſecurities, where any ſuch contract 
was not to he performed within one werk 
from the time of making the contract or 
where the ſtock or other thing ſo bought or 
ſold was not actually transferred or delivered 
in purſuance of the contt act (8). 
In order to prevent the many abuſes 
committed by  bankrupts, and perfons Who, 


Ca) If the bankrupt has Joſt cl. at one time, 2nd the 
ſact ſhall be proved before the allowance of ibe certifi- 
cite, Lord Chancellor Cowper, (when a counſel) was of 
opinjon the certificate ought not to be allowed eicher 
the commioneys, of benkrupt, or by the great 
Brawts's Lex mercats rediviv, wx wt (1 


(6) Stat. 5 Geo. 2. c. 30. f. 12. 
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inen ment to prove fictitious 
and pretended debts under commiſſions of 
+Sankrupr, that ſuch perſons: may be enabled 
to ſign their conſent to the;certificates for 
diſcharging fuck bankrupts from their debts, 
it is enacted. that where any perſon ſhall 
fraudulently ſwear, or being quakers affirm, 
hefate the major part of the commiſſio- 
ners named in any commiſſion of bank- 
ruptey, or by affidavit or affirmation ex- 
hibited to them, that a ſum of money is 
due to him from any bankrupt, which 
ſnall not be really fo due, and ſhall in re- 
ſpect of ſuch pretended debt ſiga his con- 
ſent to the certificate for ſuch bankrupt's 
diſcharge from his debts, unleſs ſuch 
bankrupt ſhall, before ſuch time as the 
commiſſioners ſhall have ſigned ſuch cer. 
tificate, by writing by him ſigned and de- 
Jivered to one of the commiſſioners or one 
of the aſſignees, diſcloſe the ſaid fraud, 
and object to the reality of ſuch debr, ſach 
— 2 ſhall be (a) void, and ſuch bank 
rupt ſhall not be diſcharged from his 
debts, or have any of che benefits of 5 Geo, 
. C. 30. 
Wig the . have aſſigned 

A Lara $eſtate,--and- F I”. his 
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(a) certificate and diſcharge they have (@) 
executed their power. ; 

It has been (#) ſaid, that it is not in the 
power of the great ſeal, after a certificate had 
been once duly allowed and confirmed, with- 
| out any objection made by the creditors, and 
8 after the ſame has been delivered to the bank - 
þ rupt, and enjoyed by him for ſeveral months. 
4 legally to recall ſuch certificate ex officio, and 
deprive the bankrupt of the benefit of his 
diſcharge, upon the account of a fact which 
was never proved, or ever objected to, before 
the allowance of the certificate; beca - (by 
the ſtatutes) conforming to the acts, and a 
certificate confirmed, is made an actual dil- 
charge of the bankruprt's debts, due at the 
time of his bankruptcy, and a revocation af- 
ter the debts are once extinguiſhed, ſeems to 
come too late, | 

The above was the opinion of the late 
lord chancellor Talbot, when he was high at 
the bar in the year 1723; which opinion 
ſeems to have been fince adopted by (c) the 


(a) But if the bankrupt hath not obtained his certi - 
ſicate, and after the commifGon awarded, and diftriby- 
tion made of all the bankrupt's eſtate towards fatisfac- 
tion of the creditors; lands, , &c. deſcend or 
come to the bankrupt, they be ſubject to = new 
ſale and diſtribution, for the commiſſioners power is not 
fully executed, until the creditors be ſatisfied. Billing. 
118. but Stone 132. pl. 19, is contra, 

) See Brawes's Lex mercas. rediviv. 
(e) Viz. Gat, 5 Geo. 2. * J. 7, 41. 
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legiſlature,,.w ay preſume, under- 
as * ch Has, of f 


eir paſting, the ſaid 


od at the, time 


law, that the commiltioners Fat e the 


bankrupt's cba gi e inpali- 
dated after ĩt had legally Fo A — ol ſeal; | 
and was the law; to be conſtrued otherwiſe, 
the only parties and privies to the fraudulent 
tranſaction, viz. the bankrupt and his unfair 
creditors miglit, by colluding together, ruin 
many innocent, honeſt, unſuſpecting credi- 
tors, for they could have no relief under the 
commiſſion, as they could not ſwear that the 
bankrupt was indebted to them, at or before 
the iſſuing of the commiſſion, and they could not 
obtain a new commiſſion, till the bankrupt 
had obtained his certificate under, the —. 
one; becauſe (4) the bankrupt's effects 
would not veſt in the new aſſignees, ſo that 
here would be not only a manifeſt failure of 
juſtice, but an unprecedented inſtance in- 
Juſtice, : 
However, the legiſlature, in order to pre- 
vent the bankrupr's obtaining any advantage 
from the circumſtance of the commiſſioners 
certificate not being revocable, hath () de- 
clared that when ſuch certificate is fraudu- 
lently obtained, ſuch fraud may be given in 
evidence on che trial of the cauſe, wherein 
the bankrupt ſers up the ſaid fraudulent « cet- 
eig yd 
(a) Ait. Rep. 253. 70 r 
(5) Stat. 8 Geo. 2. c. 30. c 75 Ty A Ra, 
| tificate 
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tificate in bar to an honeſt demand; and by 
this means the certificate hath its 
operation ; for as on the one hand the bank - 
rupt cannot avail himſelf of it, if fraudulent, 
to defeat any juſt demand made on him, ſo 
on the other hand, if legally obtained, it 
ſhall be an irrevocable ſanction to all the bank - 
rupt's ſubſequent fair tranſactions and deal- 
ings. © 35 

Ted chancellor (a) Apfiey hath defired the 
commiſſioners to (5) inquire, in caſe it be a 
ſingle commiſſion, whether the bankrupt was 
concerned in any and what partnerſhip at the 
time of his bankruptcy? and in cafe the 
ſame be a joint-commiſſion, then to enquire 
of how long ſtanding the partnerſhip has 
been, and whether any ſeparate commiſſion 
has before iſſued, and be then depending 
againſt either, and which, of the ſaid part- 
ners? And that they do likewiſe in all caſes 
enquire, whether the bankrupt ever, and 
how long before, had obtained a certificate 
under any former commiſſion, or been dif- 
charged under any act for the relief of mſol- 
vent debtors? And in caſe upon ſuch in- 
zdu- quiries they have reaſon to apprehend, that 
n n che bankrupt in a ſingle commiſſion has been 
ereln concerned in any partnerſhip, or that a ſepa- 


' 1NUDUSTN Fs: 5 


(a) By his lordſhip's order of 14th Feb. 1774. 
(5b) The order does not ſeem to aſcertain the preciſe 
time when the recommended inquiry is to be made. 


N 2 rate 
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rate commiſſion has before iſſued againſt 
either of the bankrupts in a joint-commi. 
fion.z or that the bankrupt has before ob- 
tained his certificate under a former com. 
miſſion, or been diſcharged by any act for 
the relief, of infolvent debtors ; that the com- 
miſſioners do proceed upon ſuch enquiry and 
hear the evidence thereon in the preſence 
of the bankrupt, who is to be informed of 
the ſubje of the inquiry, and to be at liber- 
ty to lay evidence before them relating there- 
to; and in caſe any of the matters afvrefaid 
do. appear to them, that they do at the time 
of making their certificate alſo ſeparately 
certify to his lordſnhip ſuch of the aforeſaid 
matters as they find to be true. And 
that they tranſmn ſuch ſeparare certificate to 
the ſecretary of bankrupts to be laid before 


his lordſhip at the ſame time with the other 75 
certificate. ruf 
On the examination of the commiſſivner (c) 
of . bankrupt, rouching the defects of thoſe 
laws, before a committee of the honourable tha 
houfe of commons, before whom the peti- loy 
tion preſented on the behalf of ſeveral bank- 
rupts was referred, one. of the commiſſion Wl 
ers ſubmitted, that their certificare -of the (4 
bankrupt's conformity, ſhould in no cafe be does 
allowed, till his aſſignees had declared one 205. 
| dividend of his eſtate, and the commiſſion- 6 


er, in order to enforce ſuch alteration in the 
bankrupt laws, obſerved, that notwithſtand- 
I 1 > INg 
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ing the directions of 5 Geo. 2. touching the 
declaration of dividends, yet it rarely hap- 
pened that a dividend was declared under 
two years, and in many caſes much longer, 
and in ſome none at (a) all © _ 
The legiſlature conſidering that the pro- 
poſed alteration might tend to diſtreſs an 
unfortunate bankrupt, for the wilful neglect 
of fraudulent aſſignees, declined carrying it 
into execution. 

Modern commiſſioners, however, diſclaim- 
ing the legiſlative authority, as well as the 
reaſonableneſs of the objection, have pre- 
ſumed to refuſe certifying the bankrupt's 
conformity, not only until they are ſatisfied 
the bankrupt eſtate will produce a dividend, 
but alſo till a dividend thereof hath been ac 
ilually made. | a 
The commiſſioners certificate of the bank- 
rupt's conformity diſcharges him, (5) and his 
(c) bail. TOY 

Lord chancellor King (4) was of opinion, 
that ſeparate debts are diſcharged by the al- 
lowance of a certificate under a joint com- 


(a) The report is dated 2 Jane 1959, 32 Geo. 2. 
which ſee in Com. Journ. | 
' (6) Stat 5: Geo. 2. c. 30. ſ. 7, 13- but the certificate 
does not diſcharge the bankrupt's goods. Barn 204, 
205. ' ' j , 

(c) Barnes 104, 10;. 

(4) 3 Wil. Rep. 24. 


LG N 3 miſſion, 
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miſſion; and lord chancellor (a2) Parker ſaid, 
that ſuch certificate diſcharged (2) the bank- 
rupt, not only of what he owed ſeparately, 
but alſo of what he owed jointly and on 
partnerſhip accompt; becauſe by the act of 
parliament, the bankrupt, upon making a 
full diſcovery, and obtaining his certificate, 
was to be diſcharged of all debts, and as the 
debts which he owed jointly with another 
were equally his debts as thoſe, which he 
owed: on his: ſeparate accompt, that conſe- 
quently he was to be diſcharged of both his 
joint and ſeparate debts. - 

It is a diſcharge from an action brought 
againſt the bankrupt as a_ drawer of a bill 
of exchange, «though the bill be not returned 
and proteſted; for (c) non- acceptance till of- 
ter the bankruptcy, the court being of opi- 
nion, that” the en (4) was the ewig 


(a) He furthai ſaid, that i it had been 0 ess 
* the judges of the King's Bench. 3 Wil. Rep, 24. in 
notes, S. P. in totidem verbis, by lord Hardwicke. All. 
Rep. 67. pl. 22. id. 138. S. P. by the court of Xing“ 
Bench. 2 Stra. 1157. See Beaues's Lex mercat. redi- 
VIV. 498. 

(5) And his wife too for ever. Wil. Rep. I 57: 10 
Mod. 246, 247. Cib. Caf, 327. 

(c) — was inſiſted, that the cauſe of action aroſe upon 
the Non-acceptance and proteſt, which; were. both ne- 
ceſſary to be averred in order to maintain the action, 
and the charges thereof were to be recoyeredy/ 25/14. 
949. 2 Kel, 239. pl. 191. 3-1 
4 2 Stra. 949. 


the 
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the bills, and therefore (a) within the (5) ſta- 
tutes ; but Sir John Strange ſcems to doubt 
the authority of this reſolution. 

The court of King's (c) Bench held, that 
the commiſſioners cer/ificate diſcharged the 
bankrupt from a contempt in not perform- 
ing an award, this being a demand for which 
debt would lie, and the act ſaying he ſhould 
not be arreſted, proſecuted or impleaded for 
any debt due before the bankruptcy, it would 
therefore be hard to keep him in cuſtody, 
when the duty was diſcharged. 

It will diſcharge him from a judgment ob- 
tained after (d) his bankruptcy on a debt due 
before. 

* certificate diſcharges the perſon of a 
— and his eſtate (e) ſubſcquently ac- 
crue 

Where a perſon diſcharged by the inſol- 
vent debtors act, becomes bankrupt after- 
wards, lord Hardwicke ſaid, that his certiſi- 
cate muſt be ſpecial, and that it would diſ- 
charge (f) only his perſon. 


(a) 2 Barnard, K. B. 255, 256. 

(by Stat. 7 Geo. c. 31, 5 Geo. 2. c. 30. f. 22, 

(% 2 Stra. 1152. 

(4) 2 Stra. 1196. 

But not the eſtate in the hands of the afl nec. 
Att. Rep. 77. 

10 his ſature eſtate and effects. Att. Rep. 2 55. 
pl. 138. 


N 4 Such 


way, is 


* 
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Such certificate diſcharges him from rent, 


(a) arrear on leaſe, provided that neither the 


poſſeſſion, nor the legal intereſt of the eſtate 


be in him. 5 

So it does from' debt on bond, for pay- 
ment of money by (6b) inſtalments, though 
ſome of them be not payable till after the 
bankruptcy, for after the firſt default in pay- 
ment the bond is forfeited; and the penalty 
is the debt (c) in law, 

Bankrupt who was in cuſtody on or before 
2 5th of March 1772, for any debt due before 
commiſſion iſſued, and who conforms to the 
bankrupt laws, and never was committed 
for contumacy or non-compliance with theſe 
laws, any judge of the court whence the 
proceſs iſſued againſt the ſaid bankrupt, on 
his (d) petition, may ſummons plaintiff to ap- 
pear to ſhew cauſe why he ſhould -not be 
diſcharged from his impriſonment (bankrupt 
firſt making oath that debt did accrue be- 
fore iſſuing commiſſion) and plaintiff not 


| (a) Barnes 69. 
(5) Barnes, 101. 2 4 
(c) Anar. 110. Bul. Ni.. Pri. 138, 175 · 2 Stra. 
1028. Caſ. Temp. Hard. 219. | 
(a) A — to a judge or a baron, in a ſummary 
y ſummons, and to the great ſeal, or maſter 
of the rolls, by petition; it is ſingular that this diſ- 
tinction was not attended to by the legiſlature, how- 
ever the practice on diſcharging under this very act hath 
always been by /ammon, in the uſual way. 
y 4 appearing, 
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appearing, or not proving that bankrupt 
concealed any of his effects, or not confotm - 
ed himſelf to the laws againſt (a) bankrupts, 
judge ſhall, by (2) warrant or other inſtru- 
ment, diſcharge him from impriſonment for 
any debt due before commiſſion iflued, and 
ſhall not be liable to be arreſted for any 
debt due or contracted before ſuch commil- 
ſion iſſued, ſubject nevertheleſs, in every 
other reſpect, to the laws againſt bankrupts 
(c); and if ſuch bankrupt ſo conformin 
ſhall be hereafter arreſted and held to bai 
or taken in execution, for an'; debt due or 
accruing before the date of his commiſſion, 
may after 40 days of his arreſt, in like man- 
ner (d) petition any judge of the court where- 
in ſuch proceſs iſſued, who is to diſcharge 
ſuch bankrupt in like manner, and on like 
terms and conditions, as aforeſaid; and if 
he ſhall be afterwards arreſted for any other 
debt, alſo accruing before his commiſſion 
iſſued, any judge of the court wherein the 


(a) As the laws concerning bankrupts are for as well 
as againſt them, ** bankrupt laws ſeem? a more appli- 
cable expreflion than laws againſt bankrupts.“ 

(5) The ſame obſervation occurs here as we made on 
the word peririon, for the word © warrant is peculiarly 
adapted to criminal and equity proceedings ; order id 
in like manner applicable to common law. 

(e) 12 Geo. 3, c. 47. 1. 2. the preamble to which 3s, 
that many bankrupts are confined in priſon, not- 
withfianding they have delivered up all their effefls.” 

(4) See Note (al, in the preceding page. 
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proceſs iſſued, upon ſummons of proper par- 
ty, may immediately diſcharge ſuch bank- 
rupt (a). 
Bankrupts included in ſtat. 12 Geo. 3. c. 

47+ 1. 3. () having not as yet returned home, 
or not being able to act in their occupations, 
from ſome certain circumſtances of their caſe, 
ſuch perſons, as deſcribed in 12 Geo. 3. and 
who have not been committed for any act of 
contumacy, or non-conformity, yet who have 
not gained a total diſcharge from their cre- 
ditors, or their debts under their commil- 
fions, may apply by petition or motion, to 
the court of Chancery, ſetting forth ſuch grie- 
vance and circumſtance they may lie un- 
der, relative to ſuch commiſſion, which pe. 
tition, &c. the court is to refer to a maſter; 
and upon report or hearing thereof, ſhall di- 
rect the commiſſioners to certify the pro- 
ceeding, under the commiſſion, and court 
ſnall make ſuch order thereupon, for the 
diſcharge or relief of ſuch W as 
ſhall ſeem proper. 


(a) 12 Geo, 3. c. 47. ſ. 3. the preamble to which is, 
© that bankrupts from * of being arreſted and 
thrown under long impriſonment, abſcond and ſecrete 
themſelves from their home, or go abroad into foreign 
parts, to the greateſt diſtreſs of their families, and the 
detriment of the kingdom.” 

(5) 14 Geo. 3. c. 77.1, 63. being an inſolvent 
W 20, and the 5, wherein uncertiſed bank- 
rupts are not excepied, 


The 
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The bankrupt's certificate does not (a) 
diſcharge him from his bond conditioned 
for payment of a ſum of money in caſe 
one M. L. ſhould marry him, and ſhould 
happen to ſurvive him, becauſe it was un- 
certain, whether this bond would ever be- 
come due or not, it depending upon two 
(4) contingencies z firſt, the marriage taking 
effect, and ſecondly, the wite's ſurviving, 
which had not both (c) happened at the time 
of the act of bankruptcy committed. 

It does not diſcharge him from a bond of 
(d) indemnity, where the breach. was after 
the bankruptcy. 

Three (e) barons againſt one were of 
opinion, that it did not diſcharge à note 
payable a. twelvemonth after date,. on the 
drawers becoming bankrupts before it was 
due, 

L. C. J. ) Hardwicke ſaid, that where 
there was an act of bankruptcy between the 
becoming bail on error, and the affirmance ; 
the bankrupt was not diſcharged by his cer- 
tificate from his recognizance, for that this 
was but a contingent debt. 


(a) Barnard, K. B. 89. Com. Dig. : 

(4) 2 Stra. 868. _ ** 

le) 2 Lord Raym. 1549. 

(4) 2 Stra. 1160. Barnes 113. S. P. in C. B. 
(e) Bunb. 120. pl. 187. 

(/) 2 Stra. 1043. Gaſ. Temp. Hardw. 262. 


N & _ "The: 
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The bankrupt's certificate will not diſ- 

charge him from debts which he owes as (a) 

executor. 

The certificate of one bankrupt partner 
does not (6) diſcharge the other. 

The allowance of a bankrupt's certificate 
will not diſcharge his (c) ſureties, but they 
may be proceeded againſt notwithſtanding 
ſuch allowance. ad 

Lord (d) Hardwicke | ſaid, that it would 
not diſcharge him from a commitment on 
behalf of the crown. 

Lord Talbot (e) ſaid, that notwithſtanding 
the effects of a bankrupt in the'plantations 
were liable to the commiſſion here, and the 
right was veſted in the aſũgnees; and though 
1t ſeemed reaſonable that his certificate ſhould 
be equally extenſive as his diſcharge ; yet as 
the laws of England, made fince Barbadoes 


and the other plantations were ſettled, did 


(a) See 4k. Rep. 101. pl. go. 102. pl. 51, Wi. 
Rep. 254. 10 Mod, 162, 163, 245. Gilb. Caſ. 323. 

(4) Stat. 10 An. c. 15. ſ. 3 

(e) Com. Dig. 539. Ath, Rep. 84. Lord Mansfeld 
ſaid, (which was agreed to by the other judges) that if 
the certificate was obtained before the bail were fixed, 
they ſhould be diſcharged ;, but if they were fixed before 
the certificate was obtained, they remained liable, Bur, 
Rep. 245, 436. 

(4) Atk. Rep. 262. pl. 143. 

(e Beawes's Lex mercat, rediviv. 499. The late 
L. C. Ryder was of the ſame opinion, and for the ſame 
reaſons ; his opinion was ſigned July 1, 1738, 


not 
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not extend to them, unleſs they are expreſsly 
named, and as the laws relating to-certifi- 
cates did not expreſsly extend to the planta- 
tions, he was of opinion a certificate con- 
firmed here, would be no (a) diſcharge to 
the bankrupt, if a ſuit was commenced 
againſt him in Barbadees, or the other plan- 
tations. 5 
A perſon previous to his bankruptcy, en- 
tered into an agreement, to rehne a certain 
quantity of ſalt petre, but neglected to ful- 
fil the fame; after bankrupt had obtained 
his certificate, plaintiff ſued him for a breach 
of the above contract, and having obtained 
a verdict againſt him, took him in execu- 
Lion, 
Defendant's counſel expatiated very pathe- 
tically on the hardſhip of a law, Which, if 
the preſent impriſonment ſhould be deemed 
legal, would deprive a man of his liberty, 
and at the ſame time deprive him of every 
poſſible means of procuring it, that is, eblige 
him to deliver up all his eſtate and effects, 
under the penalty of death, for concealment ; 
and afterwards confine him in goal for having 
done his duty in obedience to. the bankrupt 
laws: beſides, the damages, though they 


(a) But the late Sir Jeba Strange was of opinion, 
(which he ſigned 7 June 1738.) that unleſs the bank - 
rupt's debts in Barbadoes were ſecured by ſome mort- 
gage or pledge, the certificate would extend to dif- 
Charge them. 


could 
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could not be preciſely aſcertained, at the 
time of the bankruptcy, plaintiff might, ne- 
vertheleſs, have proved his debt under the 


commiſſion, by charging the real value of 


the ſalt petre, both in reſpe& of quantity, as 
well as quality; and therefore moved, that 
the rule to ſhew cauſe why the defendant 


ſhould not be diſcharged out of cuſtody, 
might be made abſolute; at the ſame time 


ſubmitting to the court, whether it would 


not be better to releaſe the party, the point 


of law being by no means clear, than conti- 
nue the defendant in priſon, and thereby 
gratify unrelenting reſentment. 

Plaintiffs counſel contended, that the cauſe 
of action, for which the defendant was de- 
tained in execution, did not, nor could poſ- 


ſibly ariſe till after the bankruptcy, the time 


ſpecified in the contract for refining, being a 


reaſonable time, and conſequently to be de- 


termined at the option of the plaintiff; that 
ſuppoſing 'it had been otherwiſe, the defen- 


dant's promiſe, fo late as on his laſt exami- 
nation, „hat he would ſend the ſalt-petre back 
refined, removed every doubt that could 
poſſibly exiſt ; and that in fact it appeared on 


the trial, that the defendant could nor return 
the ſalr-petre, either refined or unrefined, 


having previouſly diſpoſed of a conſiderable 


part thereof, 


Lord 


Chap. 8. The Dividend. 275 


Lord Mansfield (a) obſerved, with defen- 
dant's counſel, that, in his opinion, the bank- 
rupt laws. had done more harm than good; 
but ſuch as they were, the court was bound 
by them, and mankind muſt now ſubmit to 
them, and in all probability would be fo 
obliged ; and he muſt be of opinion, that 
under the preſent circumſtances the defen- 
dant had no legal remedy or redreſs, nor any 
thing favourable to expect, but from the le- 
nity and mercy of his creditor, 


— - — 


CHAP WL 
The Dividend. 


HE (4) commiſſioners after (c) the 
expiration of four months, and within 
twelve months from the time of iſſuing the 


commiſſion, 


(a) Michaelmas Term, 14 Ges. 3. 1773. B. R. Anon. 
MSS. Notes. 

(5) The aſſignees having refuſed to make a dividend, 
lord Hardwicke ordered, they ſhould attend the com- 
miſhoners at a fitting to be appointed by them for that 
purpoſe, and that if the commiſfoners thought it pro- 
per for the aſſignees to make a dividend, that it ſhould 
be advertized accordingly. 44. Rep. 91. pl. 39. 

(c) Though till the four months are paſſed the com- 
_—_— cannot make diſtribution, yet they may — 
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-commiſſion, (twenty one days notice having 
been previouſly. given in the Gezetze, of the 
time and place they and the (a] aſſignees 
intend to (S) meet to make a dividend) ſhall 
order ſuch part of the neat produce of the 
banktupt's eſtate in the hands of the aſſig- 
nees, as they ſhall think fit, to be divided 
amongſt the creditors, and ſhall make ſuch 
order for a dividend in writing, and ſhall 
-eauſe. one part of ſuch order to be filed 
_ amongſt the proceedings under the commil- 


and prepare ſor a diſtribution preſently upon execution 
of the commiſſion, within the four months; ſo re- 
ſolved in Hat. Rep. 38. Lord Harduicle ſaid, an at- 
tempt to make the court judges in what manner the 
eſtate and effects of a bankrupt ſhauld be diſtributed 
before the expiration of- four months from the date of 
the commiſſion, was an attempt abſolutely to change 
the method chalked out by the act, and ought to meet 
with the utmoſt diſcouragement. A.. Rep. 107, 
(a) Upon every ſuch, meeting, the aſſignees ſhall pro- 
duce accompts of their receipts, and payments, &. of 
- what ſhall remain out-ſtanding, and ſhall (if the credi- 
, tars n require the ſame) be examened upon oatb, 
or ſolemn A 4 the truth of ſuch ac- 
compts; and t alters es ſhall be allowed all juſt al- 
Li ALY + Stat. 5 Geo. 2. c. 30. ſ. ry "” n 
e At which time Wege e, Who have not be- 
fore proved their debts, ſhall be ar liberty to prove the 
ſame ; which mepjing for the city of London: and all 
places within, the bills of mortality, ſhall be at Gui/s- 
a St Geo. 2. c. 30. f. 33 · d 0% W 
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fion, and ſhall deliver unto cach of the af 
ſignees a duplicate of ſuch a) order (5). 

Upon the common equity of the court 
of chancery, if creditors will make an affi- 
davit that they have not read the Gazette, 
they will be admitted, ſo as not to diſturb 
the former dividend, and by that means 
muſt, in the firſt place, be brought up equal 
to the creditors under the former dividend, 
before the commiſſioners can proceed to make 
a ſecond ; by lord (c) Hardwicke. 

Within eighteen months after iſſuing the 
commiſſion, the commiſſioners ſhall make a 
ſecond dividend, in caſe the eſtate was not 
wholly divided upon the firſt, and ſhall cauſe 
notice to be inſerted in the Gazette, of the 
time and place they intend to meet ro make 
a ſecond dividend, and for the creditors, 


(a) Which order ſhall contain an account of the 
time and place of making ſuch order, and the ſam to- 
tal of the debts proved, and the ſam total of the 
remaining in the bands of the aſſi „ and how m 
in the pound is then ordered to be paid ; and the af- 
lignees in purſuance of ſuch order, and without any 
deed of diſtribution, ſhall forthwith make ſuch divi- 
dend, and take receipts in a book from each creditor. 
Stat, 5 Geo. 2. e. 30. ſ. 33. An affignee cannot flop a 
perſon's ſhare in a dividend on account of his own 
private debt, owing to him from that perſon, for he 
ought not to blend (ſaid lord Hardevicke) his on pri- 
rate affairs with the commiſſion, to which he is only a 
truſtee, A414. Rep. 91. 

(5) Stat. 5 Geo. 2. c. 30. ſ. 33. 

(c) Att. Rep. 209. 


who 


. 9 
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who ſhall not before have proved their debts, 


to come and prove the ſame; and at ſuch 
meeting every aſſignee ſhall produce upon 
oath or affirmation his (a) accompts, and 


What upon the balance ſhall appear to be in 


his hands, ſhall by like order of the commiſ- 
ſioners be forthwith divided, which ſecond 
dividend ſhall be final, unleſs any ſuit ſhall 


be depending, or any part of the eſtate ſtand- 


ing out, or unleſs ſome future (b) eſtate of 


the bankrupt's ſhall afterwards come to the 
aſſignees, in which caſe, the aſſignees ſhall, 
as ſoon as may be, convert ſuch future eſtate 


(a) We have obſerved a ſubſequent. bill to that ſet- 
tled at the ſecond fitting uſually an item in this ac- 
compt, but it very ſeldom appears to have been tante, 


without which we apprehend the commiſſioners ought 


not to look upon it as a juſt allowance, becauſe to the 


end that commiſſions of bankrupt may be carried on 
and proſecuted with as- little expence as reaſonably 


may be, all bills of fees or diſburſements claimed or de- 
manded by any ſolicitor, clerk or attorney employed 
under any commiſſion of bankrupt, ſhall be ſettled, 


adjoſted, and certified by one of the, maſters of chance- 


73 and. /o much as the maſter ſhall certify to be gue to 
ch /olicitor, c. and no, more, ſhall be paid by the 
affignee under the commiſſion. Stat. 5 Geo, 2. c, 30. f. 


46. See 41h. Rep, 88. | 


(lt ſeems that the word: “ future ſhould be ex- 

unged, for lord Hardwicke ſaid, if a 5. . afitr 
| is ee got future effects, in Nia juſtice and 
conſcience he ought to make good the deficiency, 
though. no court of equity would do it for the ereditor. 
Ark. Rep. 256, See id. 79. & ſtat. 5 Geo. 2. c. 30. 


into 
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into money, and ſhall, within two months 


after, by the like order of the commiſſioners, 
divide the ſame (a). 


FR x — 


CAA ( 


The Bankrupt's Allowance, and herein 
of the Overplus. 


LL bankrupts (a) who ſurrender and 

conform, ſhall be allowed five per 
cent. out of the neat produce of their eſtates, 
in caſe the ſame, after ſuch allowance made, 
be ſufficient to pay ten ſhillings in the pound; 
ſo as the ſaid fave per cent. do not exceed 
200 I. And if ſuch neat produce, after the 


illi 


allowance, be ſufficient to pay twelve 
and ſix pence in the pound, then ſuch 
rupts are to be allowed ſeven pounds ten 
ſhillings per cent. ſo as ſuch allowance does 
not exceed 250/. And in caſe the neat pro- 
duce, over and above ſuch allowance, pay fif- 
teen ſhillings in the pound, - then ſuch-bank- 
rupts ſhall be allowed ten per cent. ſo as the 
lame do not exceed zool. If (c) the near 


13429 9 DOC! 45 
(a). Stat, 5 Geo, 2. C. 30. ſ. 37» 
(6) Stat, 5 Geo. 2.c. 30. f. 
(e Stat. 5 Geo. 2. c. 30. . 8. 


produce 
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produce of the. bankrupt's eſtate ſhall not ö 
amount to ten ſhillings in the pound, he 
ſhall: be allowed ſo much as the aſſignees and 5 
commiſſioners ſhall think fit, not (a) exceed- x 
ing three pounds per centum. | * 
Tord (2) Hardwicke was of opinion, on the Fr 
conſtruction of this clauſe of the act of par. 
liament, that though the bankrupt did ſur- 4 
render and conform, yet that he was not in- . 
titled to the allowance given to bankrupts, . 
"unleſs he had obtained his certificate, for 1: G 
the creditors ſhould conſent to giving it him f 
before, it would be of no ſervice, , as they I 
might take it from him again the next mo- 8 
ment, for it would be liable in his hands to ohe 
ſatisfy any creditors, till he was entirely Fes 
cleared by the certificate; and he further n 
ſaid, that till after a final dividend, it could far 
not be ſeen whether the bankrupt: would be 7 
entitled to any allowance at all, for the ad * 
of parliament directed that the neat produce dou 
of his eſtate ſhould be ſufficient to pay the 
creditors of the bankrupt, who: had. proved 0 
their debts under the commiſſion the ſum of by 
. As this clauſe of the ſtatute has not the words {<) 
4% ger and above ſuch aligwance,” and as it does not wet 
limit the allowance to any particalyr ſym, It fete tha Ges 
bankrupt who pays, only g 8, 90. in the pou'd may BW gen 
de entitled, to ; a. larger allowance. than one who pays 1g 


even 158, in the pound ;. for. the! tter cannot receive 
more than 300 J. whereas the-former may'near 3084, 
; (5) Atk. Rep. 208, R 


5 | ten 
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ten ſhillings in the pound, over and above ſuch 


allowance. | 

Lord (a) Hardwicke ordered an aſſignee of 
a bankrupr's eſtate out of the effects in his 
hands to pay his adminiſtrator the allowance 
under the act of parliament at the rate of 
51. per cent. upon the money got in from the 
bankrupt's eſtate, not exceeding the ſum of 
200 |, the bankrupt in his life-time having 
made a neat dividend of ten ſhillings in the 

ound, | 
| The commiſſioners ſhall, upon lawful re- 
queſt to them made by the bankrupt, not 
(b) only make a true declaration to him of 
the employing and beſtowing his lands, te- 
nements, hereditaments, offices, fees, goods, 
wares, money, chattels, and debts paid and 
ſatisfied to his creditors ;' but alſo make pay- 
ment of the (c) overplus of the ſame, if any 
ſuch ſhall be, to the ſaid bankrupt, his ex- 
ecutors, adminiſtrators, or aſſigns; and the 


(a) At. Rep. 209. pl. 114, 208. pl. 212. 3 ih. 
Rep 814+ pl. 303. | cit, 2194 
(5) Stat. 13 EI c. 7. ſ. 4. 
(e) Lord Hardwicke ſaid, that the ſurplus to be paid 
over to the bankrupt was only the ſurplus after payment 
of the whole debts ; for it would be vain to pay any 
other ſurplus, when it might be recovered from him 
again by the creditors. Ark. Rep. 78. Incaſe of a 
ſurplus left” after payment of every debt, iotereft ſhall 
again revive, and be chargeable on the bankrupr br 
his repreſentative. 2 Black. Com. 488. 4th. 


244. pl, 
bank- 
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282 Overplus. Chap. . 
bankrupt, after full ſatisfaction of his cre- 
ditors, ſhall have full power and authority 
to recover and receive the reſidue and re- 


mainder of the debts (a) ta him owing. A 


(a) Stat. 1 Jac. c. 15. f. 15. lord Hardwicke directed, 
that a bankrupt who had paid 148. and 6d. in the 
pound, who had his certificate, and a releaſe from his 
creditors of all further demands, ſhould ſtand in the 
place of the aſſignees to get in; the remainder of the 
debts, on giving r indemnity to the aſſignees, 


that they might not be called to an account for ſuch 


money ſo received. A1. Rep. 145. pl. 84. 


$ 93H Af. 


APPEN: 


1 


N. 


APPENDIX 
O F 


PRECEDENT & 


JNTENDING to obſerve the ſame method in 
this practical part, as in the theory, we will lay 
before the ſolicitor approved precedents of 


1. Trading, 
2, Acts of Bankruptcy. 
3. Debts of the petitioning Creditor. 


But previous to this, we beg leave juſt to men- 
tion Caveats and Doquets, As to the fiſt ; if a per- 
ſon has any reaſon to ſuſpect that a commiſſion of 
Bankrupt will. be taken out againſt him, be may 
enter a Caveat in the ſecretary's office, in order 
to prevent the ſame iſſuing ; but lord Hardwicke 
(a) declared his diſapprobation of Caveats, becauſe 
they gave an opportunity to perſons, againſt whom 
commiſſions were to be taken out, to make away 


with their effects. 


1 
60 Ath, Rep. 72. 73. 
| As 


284 Depoſitions of Trading. 
declared that a Docguet (b) being ſtruck, and no « , 
commiſhon iſſued thereon, ſhall in no caſe: prevent 44 
the iſſuing of a commiſſion, an the petizion of any 4 
other. creditor, ſh as ſuch ſecond ien be not « | 
made in leſs four, days after ſuch Docquet ſtruck, 

excluſive of the day of ſtriking the ſame any former 
(e practice to the cantrary/ not withſtanding. 


. * 
* >> 5 : N * . 
* 7 2 2 (4 Tr > Teo 
” 3 * 


-All ieee malt ſign and ſwear to the truth 
of their depoſitions or proafs of trading. See fol, 
298.320. | 

1 5 (e) Banker. 


At Serlès (/) coffee houſe, Lincoln's-Tan, in the 
county of Middleſex.— June 1768. 

„ Z. A. of, &c. being (g) ſworn 

Thomas Nugent, ** and examined the day and 

& year, and at the place above- 

= > | mentioned, 

.] By order of 24 Feb, 1174. 2 


% Whieh is done by a-ereditor of the intended bankrüpt, his mal: 
ng the uſual aflidavit of his debt, and executing the common bond ty 

the great ſeal. F 
(c) Which was, that the creditor, who had ſtruck the, Decquet wa 
not ohliged to proceed any further, unleſs another creditor applied for 4 
commiſhon ;z in which caſe, the creditor's ſolicitor, who had truck 
the Decquet, received notice, that , unleſs he ſaaled his gommi($lio 
ith, the commiſſion would iſſue on the ſecond creditor's applis 


4) See fol 
The place where the commiſſioners moet t open the commil 
; this meeting may be wherever the parties concerned think propet. 
(g) If the examinant happens to be a quaker, this depoſition mul 
run thus; „Z, A. of &c. being one of the people called quakt!; 


] 


« time the 
« ciſe the trade and buſigeſs of a banker, and as 
« ſuch was intruſted with the money, goods, and 
c effects belonging to other perſons (4), and mer- 
e chandized therewith; and ſought aud ehdeavour- 
« ed to get his living thereby, as others of the ſame 

* trade and buſineſs uſually 
Champion Branfil. do.“ 34 


th 


Patunbroter (c). 
At, &c. 


Thomas Nugent. . I. of, &c. being (worn and 

examined the day and year, 
% and at the place abovementioned, before the 
„major part of the commiſſioners named and 
„authorized io and by a commiſſion of bankrupt 
« awarded and iſſued, and now in proſecution a- 
« gainft Francis Gibbons of, &c. upon his oath faith, 


being affirmed and examined on the and year, and at the place 
abovementioned, upon bis folemn faith, c.“ [abew it 


der on as above, 
that the party ſhould have traded for any 


(a) It is not neceſſary 


particular length of time, 


(b) © And did draw and re-draw bills of exchange, and diſcounted 
k proper, I eromiſory notes, bills of exchange, &c. may be added, if the faſt will 
tion mul ſupport it. ; ; 
 guakt?) (c) See fol. 23. ' 


O « that 
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2 and at the place abovementioned, before, &c. up- 


286 Depeſitions of Trading. 
e that the ſaid Francis Gibbons (or the ſaid bank- 
e rapt) did exerciſe and carry on 
Jens Ferſhawe. the trade and buſineſs of a 
<.pawnbroker, and as ſuch re- 
& ceived goods and effects by way of pawn or 
pledge, and lent» monies thereon, and hath ſo 7 
„ done, to this examinant's. knowledge, for the 
„ ſpace of two years and upwards now laſt paſt, 
& and did ſeek and endeavour to get his livelinood Ch 
© thereby, in the ſame manner, as others of that 
trade and buſineſs uſually do“ 


* Tx 


Champion Branfll. 0 J. A. 
Merchant (a). 


5 Th: 
At, &c. 


Thomas Nugent. © . S. of, &c. being ſworn 

: 80 beg e the day and year, | 

John 

« on his oath ſaith, that he hath known Fran: 

« Gibbons, of, Kc. againſt whom the commiſſion 

e f bankrupt now in proſecution, is awarded 

& * and, iſſued, for theſe three years laſt paſt, 

during which time he did uſe 

Yan Fenſpawe. « and exerciſe the buſineſs of : 

„ Merchant, and did trade from 

„this kingdom of England; to New. England 

e beyond the ſeas, and did buy cloths, tutis 

« Britiſh linen, and other things in exchange 

„ for ſuch , cloths and other” things, and" did ſeeł 
«and endeavour” to get his living thereby, a 
* " merchants N . do.“ 


Champion Braofil [ ved 20Rot e yarn WS, Jobn F 


(a) See fd). Jo | 575 : Or 92 
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e Or. thus, 

Thomas Nugent. During which time he car- 

tied on the trade of a mer- 

« chant at his houſe fituate, &c. 

John Fenſhawe. ** by exporting and importing di- 

« vers and ſundry kind of wares, 

66 — and merchandizes, and 

Champion Branfil. * ſought, &c.” 


Exchange (a) Broker. 
9 


Tamas Nugent, © . O. of, & c. [as before ts] 
„during which time he carried 
* on and exerciſed the trade 
„and buſineſs of a broker in 
<< buying and felling (65) ſtock 
John Fenſhawe. ** by commiſſion, and procuring 
* inſurances on ſhips and — 
« goes for lucre and gai 
0 fought and ur med pA get 
his livelihood thereby, as others 
Champion Branfil.“ of the ſame trade and buſineſs 
« arc uſed to do.“ A. O. 


(e] Factor. ; 
At, &c. 


Thomas Nugent. ' | G. D. of, &c. [as before to] 
| 10519113 gate during which time he uſed 

ON vii FT 4 and exerciſed the trade of 4 
John Fenſhawe. „ factor by buying and ſelling 


(a) See fol. f. 
(5) Cr ſuch other buſineſs as they generally tranſact. 


le) Sce fol. 5. 13. 


280 Deg on of Trading: 

goods by commiſſion, and 

5 * ſought, and endeavoured to get 

Champian Branfil. * his Wiz thereby, as others of 
* the ſame trade uſually do,” 


— 
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Thames Meer. 40 A. 7. ak &c. 3 before to] 
q 60 during which time he - carri- 

a. ION?" 346 ed on the trade or. profeſſion 

| & of a ſcrivener,” and as ſuch re. 

. ceived other.” men's monies 

1 21 +44), and eſtates into his truſt and 
Fobn Fenſbatue. cuſtody, and make merchan- 
« dize thereof, and ſought and 

* endeavoured to get bis living 

&« thereby, in the ſame manner 

„ as others of that profeſſion are 

ke _ « uſed to do.” A. T, 


: \3 3 * 40 Lafer. 
e # i « 2 
221 4 

uc 


* * f 128 | 1 ., 311 
* 125 a de. Jes before 2) 


none 1 hich time he exer- 

wy Papi gue 01,65 55 rade or buſineſs of 

OT gs in buying and felling 

Nh enſoowe, . 2157 OB and gloves, and 

35 pd gn deayaured £9. get 
Wiag t 


2 - 4 his ereby as others of 
4 „ the ſame trade are uſed to 


h Champion Branfil, * do, * „„. 
(h seg fol, 15. | ) 
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Shoemaker, 
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_" Sheemgber (a), 
"A 6... 


Thomas Nugent. N. O. of, &c. [as before to] 
| & during which time he uſed 

« exertiſed and carried on the 

« trade and buſineſs of a ſhoe- 

„ maker, by buying of leather 

John Fenſbawe. ' and working up and convert- 
<« ing the ſame into ſhoes, boots, 

« and ſplatterdaſhes, and ſelling 

„ the fame, when ſo worked up 


: p 4 
wok 
> . gr kin 
2 =; > 


1 
* 
* 


nd & and converted as aforeſaid, and 
n. Clanpion Franſi. 66 fought, &e. Cas above.” N. O. 
nd | 


— 7 Toy (9)... 
1 At, &c. 


Thomas Nugent, *© D. C. of, &c. [a before te] 
during which time be uſed 
© the trade of a taylor in buy- 
ing cloth, filk, linen, ww 

ram, and other materials, and 

John Penfhaws, 4 27 m up into cloaths, 
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s of 4 made up,” and ſought, and en- 
ling © 5  ©&"deavoured to get his living 
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28 * vo 
ff « k# > & 


g b, KI in 793:8 ed! bus; (0. to} ?* 
Dealer and Chapman 
6 . N IN. 
* PF; 3 


If the ſolicitor ſhould happen to ſind it difficult, 
to particularize the trade of the party; he may de- 
nominate him a Dialer and Chapman,” for this 

Derr deſcription, it is ſaid, will include all tra- 
ders, a. Chapman being one who boys and ſells 
eee 

Thefe depoſitions, we preſume, will be ſufficient 
for the practiſing ſolicitor to frame the deſcription 
of any other trade whatever. | 


5 2. Acts of | Bankruptcy. 2 


All depoſitions of acts of bankruptcy muſt be 
ſigned and ſworn to be true, by the witneſſes pro- 
duced to proye them. 


| Reeping (b) Houſe, 


At, &c. 


Thomas Nugent, O. NV. of, &c, one of the 
; „ ſeryants of Francis Gibbons of 
“ Kc. the perſon againſt whom the commiſſion of 
© bankrupt now in profecution, is awarded and iſ- 
e ſued, being ſworn and examined on che duy and 
„ yeaf, and at the place abovementioned, before the 
„major part of the commiſſioners, in and by the 
„ ſaid commiſſion named and authorized, upon 
de his oath ſaith, that on Saturday morning laſt, the 
« ſaid Francis Gibbons gave orders to this exami- 
„ nant to deny his being at home, in caſe any of 
«© his creditors ſhould come to his houſe to enquire 


(a) 2 Black. Com. 476. 
. (5) See fol. 37. 


for 


fc 4 
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et for him; and that aſter this examinant had re- 
received ſuch-diretions from his ſaid maſter, 
„% one Mr. T. about eleven of the 

John Fenſpawe. „ clock of the ſame morning, 
„ came io his maſter's houſe and 

60 0 of chis examinant for the ſaid Francis 
% G ibbont, and told this examinant that he came 
« for money due from the ſaid Francis Gibbons, to 
« him the ſaid T. but this examinant denied his be- 
« ing at home, and refuſed to let the ſaid Mr. T. 
&« ſee the ſaid Francis Gibbons, (who was then above 
6 ſtairs in his chamber, as this examinant believes) 
« purſuant to the order and direQion by him this 
«© examinant received from the ſaid Francis Gibbons, 
« this examinant at the ſame time knowing that 
© the ſaid Mr. T. was a (a) cre- 

Champion Branfil,** ditor of the ſaid Francis Gibbons.” 


O. XN. 
Taking (b) Sanctuary. 
At, &c. ; 
Thomas Nugent. T. IF. of, &c. being ſworn 
' „% and examined on the day and 


„ year, and at the place abovementioned, before, 
© &c, upon his oath ſaith, that Francis Gibbons, the 
*« perſon . againſt whom the commiſſion of bank- 
i rypt-now. in proſecution is awarded and iſſues, 
* did within the ſpace of three months now laſt 
% paſt take an apartment or lodgings in Scotland- 
Tard in the city and liberty of 1 eflminſler, for 
* the purpoſe of ſcreening himſelf from his cre- 
- .. * ditors, as this examinant veri- 

7 Fehr, ce ly believes, becauſe the ſaid 
. * N Gibbons declared to this 

(a — fol. 39. Note (a 
_ (0) Tee 4 : ad 


A 


04 t exami- 


— Ü—_¹ꝛm . ˙Ü˙ÜrD ˙⸗˙R» . TN 


e 


— — — — 
— — 


** FD 4 + d «+ 1 # d # 
E asd 0 
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od ,a51013N9%m-9yads. 508! 3s bas 18 
29 . en paſt 645 ois 21 999 
2 eximinant'that the roaſon of. hiei@king the-ſaid 
püttmentlor lddgingsbn Scotland<Yard: was, for 
vecfor fear of his being arreſteſl by his creditors, 
fome or ent of them for! debt, and! atethe ſame 
_ time informed this æxaminant that the ſaid apart. 
a metitrior lodgings were privileged, they being 
01 gu arnimaxs cen the verge zof the court.“ 
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e of habitation} for ſeveral days 
„ 2 #00795 „ now laſt paſt, : and from the 
20d eh 18d cooks diſcourſe which this exami- 
J. Fenſiawe., „ nant hath had with the ſaid 


ane e V4 nes Gibbons, and as this ex- 
es aritiant verily believes, he doth 


& ſeerete himfelf from his credi- 
ITLRKS 217] 12 cc tors, for fear of being arreſted 
e by them or ſome? or one of 
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„year, and at the place above-mentioned, be- 
« fore the major part of the commiſſioners named 
4% and authorised, in aad by ia commilign of 
„% bankruptiawarded and 1 and nom ia pro- 
« ſecution againſt Francis Gillent of, &c. upon 
« his oath” faith, that the ſaid Francis Gibbons 
« through' misfortunes in- trade, being rendered 
© incapable. to pay all his creditots their full and 
« juft demands, did fend this examinant up to 
& London, to endeavour to compromiſe his affairs 
« with his creditors, and accordingly this exami- 
“ nant did come up to Lenden, on ot about the 
6s day of laſt paſt, and met the 
« ſaid Francis Gibbons at Edmonton, at which time 
© the ſaid Francis Gibbons declared to this exami- 
„ nant, that he was unwilling and. afraid to meet 


his creditors; and that on or about the ſame 


time, he gave him this. examinant a letter of 
« attorney to make an end of bis affairs, if the 
ecteditors would conſent thereto ; and alſo de- 
* clared to this examinant, that if his faid credi- 
tors would not comply with ſuch terms as this. 
« examinant ſhould propoſe to them, that then be, 
this exuminant, ſhould; act and tranſat his af- 
fairs for the beſt of his intere ſt 
Jabn Fenbawvrs and this examinant further 
faith, that the ſaid Francis Gib-- 

zm hath ſeveral times declared to this exami- 
nant, that in caſe any ſtature of bankru 
* ſhould be taken out againſt him, that he woujd 
not appear thereto; and when this examinant 
e {aw him laſt, which this examinant believes ro 
be om or about the day of laſt paſt, 
* the ſaid Francis Gibbons declared to this exami- 
nant, that in cafe his creditors would not com- 
12 else he bad feu 6 . 
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88 next, and believes that 8 either i in Lon. 
den, or, &c. knows where he is gone, and this 
« examinant. further: ſaith, that he hath peruſed the 
6c three. paper writings, produced to this EXami- 
« nant, marked reſpectively: A. B. G. hereunto an- 
6 nexed, and ſaith, that he, this examinant, well 
© knows. bis brother's. hand-writing, and that 
© the names and letters Francis Gibbons: to the 
„e faid three paper wiritings, reſpectively ſub. 
“ ſcribed, are of the proper hand-writing of the 

| © ſaid Frances Gibbons, the perſon 
Champion Branfil. 66 againſt whom the commiſſion 


66 jg 5 awarded. it V. G. 
„ n e 2 froudulont (a) grant. 
92 33817801 8 | 
| „ Ke. in 1 
2990 110 At, Om - 
Thamas EY . P. K. of, LS bein ſworn 


..+. and,.examined, on the ay. and 

« year, and at. the place, abovementioned, before, 
« &c. upon his oath ſaith, that he was.preſent and 
& did ſee Francis Gibbons of, &c. the perſon againſt 
&© whom the commiſſion. of bankrupt, now in pro- 
« ſecution, is awarded. and iſſued, duly ſign, ſeal, 
<« and as his. act and deed deliver, à certain in- 
« denture [Here ſet forth, a ſbort recital. of the materia 
« parts of it] and this examinant — ſaith, 
te that the name Francis Gibbons” ſubſcribed [v 
« Mark- ſet] againſt the ſeal of 

Jobn Feinſhaws, © the ſaid indenture, (now pro- 
ee duced. by him this examinant, 

at the time of this bis examination, and exhi- 


(9) See lol. 48. 
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e bited (a) to the major part of the commiſſioners 
in and by the 0 8 commrſſion' named and autho- 
10 Mo is oy Yet. — hand-writing of [er made 
— ſaid F Gibbons, and this examinant 

60 Why ſaith, that the name of this examinant 
« ſubſcribed to the ſaid indenture as a witneſs to 
„the execution thereof, is of 

Champion Branfil. this examinant's own proper 
os hend-writheg; P. R. 


Obtaining an illegal (b) pratect ion. 
At, &c. 


Thomas Nugent. © S. M. of &c. being ſworn 
m_ © and examined the day and 
« year, and at the place above-mentioned, before 
„ the major part of the commiſſioners named 
„ and authorized in and by the commiſſion of 
«-bankrupt,. awarded and iſſued, and now in pro- 
« ſecution, againſt Francis Gibbons of, &c. upon 
« his oath faith, that the ſaid Francis Gibbons is 
" 42 (c) by ambaſſador 
he this examinant 
_ « having ſeen the ſaid protection under the hand 
and ſeal of the ſaid ambaſſador, in the poſſeſſion 
« of the ſaid Francis Gibbons, And this exami- 
© nant further faith, that be verily believes that 


(0) The form of GAs is thas, a 
Exhibited to us this _ 
of e 0 a Francis SS N 
Thomas Nugent, 
__ Faye, 
(b) See fol. _ 


(c) If the 4 is protected by a peer or member of parlament, 
the depoſition muſt be varied accordingly. 


O 6 4 the 


* 
* 1 * 


— — CR 


1 by © * 


| 
'L 
© i 
1 
| 

I 


>= 


Nais 39} 07 rt „ 
_— 5 0 obn Feu Wi, « this — On Or about the 
e paſt, ** preſent and in comp wy with the ſaid 


0 296 h aſſtions of 


em 9th the ſaid Bran Gibhans 'progured:the ſaid protee. 
0 „t Ee — x n 8 
his- gteditors, Rf to prevent his being, arreſted 
2 5 m for debt, becauſe he 


00 oth, day of March, now laſt 


x . Gibbon and William (4) iteler (whom 
. 45 this examinant Was credibly informed is one of 
ih officers belonging to the ſheriff of Middleſex, 

g % which information this examinant verily be- 
5 * Jem be true) who told the ſaid Francis Gib- 
dens that he had à warrant to. arreſt him the 
5 00 rancis Gibbons at the ſuit of James Taylor, 
bob, 500 J. debt, whereupon the ſaid Francis 

jbbans produced his ſaid protection to the (aid 

1 Miliam Mphitaber and claimed privilege by virtue 
<< thereof, and bade the ſaid William Mhitater to 

©« arreſt him at his peril, which the ſaid Willian 

* Whitaker declined to de, on account of the ſaid 

425 protection, as this .examinant 
e aueh. 80 7 for {he teaſons afore- 

a of S. Mt. 


=” 4 1 


1 i \ 4 — 
8 7 ) rife two e 
At, &c. 


_ Thomas Tus V. W. of, &c. officer to 
e e oy "8 ide theriff of N. an being 


0 ift 0 11 
) fomay be pro pen * indeed EZ thought al ne ne. 
i chat A e join in this depoſition in o der to cos 


11 — Ah = oircurnſtances itating to the” arreſt as It feems” not to 


a evidence that the nature off the caſe will, admit of, for 
A ird perſon ſaid is. no evidence, where that third perſon 


himſelf may be had. Sce Theo. _ 110 111. Gilb. Evid. 152 
Tui. pex-Rarꝭs 482a- 1075 UE .d e IF : 10. (5) 
() See fol. SL, aol bt 2112 10 lad 
1159 66. {worn 


py ” 
, N 4 4 
= a« n n 1 1 1. akin, 


"4a% 


os «a 


to 
eing 


ne- 
cos 
ot tio 
f, for 
erſon 
5% 


LOND 


fern and examine the day, Bec; befote the ma- 
„ jor part of the commiſſioners named zd autho- 


ed and iſſued,” and now in proſecution — 
FHranciv Gibbons of, &c. on the day and year, and 


46 laſt, he this examinant arreſted the ſaid Fan- 


« bench; at his houſe in Great 0,54 Street, in 
«© the faid county of Middlyſex, according 
« command of the ſaid writ, which faid juſtice did 
then and there receive from him, this exami- 


«© nant; the body of rhe ſaid Fr ancis Gibbons, and 


Eyes, E 
Pl 752 above- e l 8c. * his 


N 
: 
110m] oath 


Are Bankruptey. -* -297 


tired in and by 2 commiſſion of bankrupt award- 


% at the place above: mentioned, upon his oath 
<« faith, that on tũe day of 


c cis Gibbons by virtue of [name the writ] and 
im in his cuſtody 
Ady of 


e detained 
John Fenſhaws. 
next A ale 


until the 

* 
© when he, this examinant, in obedience to his 
«© majeſty's writ of habeas corpus cum cauſd directed 
« to the ſheriff of Middleſex, did conduct the 
& of the faid Francis Gibbons before Sir Edward 


« live, knight, one of the king's j juſtices of the 


—— 


did commit him to the cu 
Clanpim cette An « of the agar of the F = _ 


At, &c. 


K of, Nec. . grotleman, 
Et who executes the office of clerk , 
« of the W of of (a) the Fleet Priſon for Jobe ! 
n of the faid priſon, being N 

examined the day, year, and at the 


7 bomas Neigen. 


„ ſworn a 


(0 Or the K „ Bench Prifs 1 


298 Depofitions of | 
«oath faith, that Francis Gibbons, the perſon (as 
4c this deponent is informed and believes) againſt 
4 whom the commiſſion of bankrupt now in pro- 
« ſecution is awarded and iſſued, was on the 
6% day of ed laſt, committed to his 
c majeſty's priſon of the Fleet, by the honourable 
« Sir Edward Clive, knight, one of the juſtices of 
« his majeſty's court of Common Pleas at Meſimin- 
& ſier, upon a writ of habeas corpus cum cauſa, di- 
& rected to the ſheriff of Middleſex, who certified 
« and returned to the ſaid writ, that the ſaid Fran- 
<« eis Gibbons, in the ſaid writ named, was on the 
MG + Weyer > 105" "Hoe year 
« of his preſent majeſty's reign, taken and detained 
„ by him the ſaid ſheriff, by virtue of a writ of 
| « [name the writ] to anſwer 
John Fenſhawe. I name the plaintiff in writ] of 
%a plea of treſpaſs upon the 
& caſe to the damage of the ſaid [the plaintiff] of 
« 12001. which ſaid Francis Gibbons ſo taken and 
&« detained as aforeſaid, is, as this examinant is in- 
&« formed and believes, the ſame perſon againſt 
« whom the aforeſaid commiſſion is awarded: and 
« this examinant farther ſaith, that the ſaid Han- 
&« (js Gibbons hath, ever ſince the day of his ſaid 
« commitment to the priſon of the Fleet aforeſaid, 
« remained and continued a priſoner therein, at 
ce the ſuit of the ſaid [the plaintiff] and now is a 
1 wag e priſoner there, charged in man- 


Champion Branfil. * ner as aforeſaid,” “ D. H. 


We believe modern commiſſioners admit the 
certificate of the clerk bf the papers, accompanied 
with a depoſition of ſeeing it figned by bim, ſuffi- 

cieft proof of the arreſt and impriſonment, and do 

not require the officer's evidence at all; as we can- 

not think that the modern practice is by any 2 

\ atls- 


Acls of Bankruptcy« "or 


ſatisſactoty. for the xeaſons given in fol. 276. Note 

(a) ; we decline making lach certificate and depo- 

lition precedents. » 00 5 
Member of (a) parliament. 


At, &c. 


Thomas Nugent. ** Gyles Simſon of the city of 

| * London, merchant, and Jobn 
*« Cox of Lincoln's-Inn, in the county of Middleſex, 
« gentleman, being ſeverally ſworn and examined, 
« the day and year, and at the place above-men- 
« tioned, before the major part of the commiſ- 
“ ſioners named and authorized in and by a com- 
«© miſſion of bankrupt awarded and iſſued, and now 
e in proſecution againſt Francis Gibbons of, &c. 
© upon their reſpective oaths ſay; and firſt this 
« examinant Gyles Simpſon for himſelf faith, that 


on or about the day 
„ now laſt paſt, he this examinant by virtue of an 
act of parliament made and in the fowth 


year of the, reign of his preſent majeſty king 
George the Third, intituled, An AQ for pre- 
 « venting inconveniencies ariſing in caſes of mer. 
« chants, and ſuch other perſons as are within the 
« deſcription of the ſtatutes relating to bankrupts, - 
„being intitled to the privilege of parliament, 
© and becoming inſolvent,“ did make an .affidavit 
“ in his majeſty's court of King's Bench at g. 
* minſter, that the ſaid Francis Gibbons was juſtly 
T indepted unto him, the exami- 
John Fenſhawe. „ nant. in the ſum of five Lun. 
. .__.._*. gred pounds, and that the ſaid 
* Francis Gibbons, was, as this examinant verily 


(9) See fol. 65. « believed, 
1 


—— 
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enter 4 trader within the deſcription of the 


ting to bankrupts. | ami- 
Pig nant. 5 5 0 Took, the, ad Feen 5 00 Glen, 
c hath not paid, ſecured „or Hue uy the. ſaid 
« debt, or entered into any bond to pay ſuch ſum 
& ag ou be recovered in the action, in purſu- 
« ance of, and according to the directions of the 
te ſaid act of atliament, to the knowledge or be- 
lief of this examinant. And this examinant 
%% John Coxe for himſelf faith, that he did on the 
i day of file of 
% record*in the ſaid court of King's Bench the ſaid 
« afidavit ſo ſworn; by the ſaid other examinant 
LE re as aforeſaid, And that he did on 
4% the day of ſue out of 
eg the amt: court of- King's Be <>, ſummonce 
$51 apainft the ſaid Francts, Gibbons, and on the next 
«4; 19 77 being the dayof nov laſt 
2+ paſt, ſerved-him thee ſaid Francis 
Champion Branfl. « Gibbons a with a copy 

t theteof.“ Ge Simſon. 


In our ſearch aſter precedents of acts of bank- 
ruptey, we 150 8 55 2 
Z. Depoſition a uptcy 
Hi 5 the. . * ſelf? Sue 2 1 
pte his would (as my 1170 (a) 1 or 
ny — —＋ It be turnin, the edge of, th & law againl(t 
creditors 1 favour of bankrupts, which was not 
ee lordſhip) to be ſuffered in a com- 
eden eee 
de Hort may 15 thought Client to 
-thable the ſolicitor"to. draw: a proper depoſition, 
g any other act of bankruptcy; Who is deſited 
25 re Po TE Jong wade: he 


I eglim a9 did: c 10 beside 23 alg Wiauog 92. 


70 18 1. Nep. 7 vie! gidue 0m bs „ 
ou 4 101 2 $- 
At ET 4 19ini 20 t 2x4; 2190 oillim NOI If 


M 10 \ 9:6 2g Nut DOT? gata 1 939 TO 7% **trading 
Oe pes! ; 


on 


a dn TY 
AS > $4.3” + .\ ” N 


Dien ef the pmitioving Croditys, 2 
RY my act of bankruptey diftin& 5 


yet they rage be, and indeed TK. in we 
E Fo ne and the ſame Pes 12 


ene 


28 
0 


£ 


1. 
* 


4. Dehn of we petitioning Credhtas, 
7 22 (a) of one ptiein eraditer's tad. © 


„ Charles Jones of High Holborn, in the county 
« of Middleſex, mercer, maketh oath and fail, 


_«.. that Francis Gibbons, of the city of Lendon, _ 
. k« chant; is indebted to this deponent (i in the 


« ſum of yool.” and upwards, and that the ſaid 
« Frantis Gillon is become bankrupt within fore 
© or one of the ſtatates made and now in force 
« concerning bankrupts, as this deponent i is in- 
formed and believes (c). 

Sworn, &c. 


Jones. 
Ahoi of ſeveral {d) petitioning mud. 


« H. B. of, &c. C. D. of, bt E, Þ. of, Be 
„C. H. of, Sc. ſeyerally make oath and 
and firſt this deponent J. B. for himſelf 
« "that Francs Gibbons, of, &c. is juſtly * jndedre; 


(fa)! All affidavits ee r 
AT ig Spot. 5 Will. & Mar. c. 21. f. 3. $ & 16 Wi 
521 G. 2. c. 38. f. 2. 
5 —— weren and to Themas Franks, ume Mn, tec. 
this de t partners in trade. 


eq), f The 7, Gentry bk miſo ; add, „ And this depo- 
2 furtlier Jaith, that the . when obtained, will br a - 
ecuted at [ſome country place] aforeſaid, or within ten miles of the 
ſame, and not within forty miles of London.” And the names of 
the commiſſioners are to be inſerted at the bottom. 
| (4) The debt of tuo petitioning creditors muſt be 150 L. or thee 
or more 200 l. 
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(e) By ſtat. 5 Vi. & Mar. c. 21. l. 3. 9 
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*-unto/him+ this deponent in the ſum of thirty 
% pounds. And this deponent C. D. for himſelf 
& ſaith, that, (a) &c. [as before} and all theſe de- 
* ponents ſay, that they verily believe that the ſaid 
% francis Gibbons is become bankrupt within the 
© true intent and meaning of ſome or one of the 
&<: ſtatutes made and now in force concerning bank- 
66, rupts.“ A. nd | | A. B. E. F. 
All 7 ſworn, ce. Ci. D. 6. U. 


The Affirmation of a Quaker. 


„ Thomas Dunn of, &c. being one of the people 
© called (c) quakers, upon his ſolemn affitmation 
* ſaith, &c.“ [as in an affidavit, only that inſtead 
of the word * deponent” the word affirmant” i; 


made uſe of}. 


If the petitioning creditor reſides altogether in 
the country, he muſt make an affidavit before a 
maſter extraordinary there, to be filed in the ſe- 
cretary of bankrupt's office in Londen, and exhi- 
bited (4) to the commiſſioners at their firſt meet- 
ing. 1 | | | 
| The affidavit of petitioning creditor's debt being 


drawn, engroſſed on a treble (e) fix- penny ſtamped 


ſheet of paper, and ſworn before a maſter in Chan- 


6.) Theſe petitioning creditors debts muſt amount all together to 


200 J. 
( Sir Joſepb Feky!!, maſter of the rolls, adjudged an anſwer of 
tevo defendants irregular, and ſuppreſſed it, becauſe the Jurat was 
underwritten ſworn only, not b9tb ws, Moſeley 238. pl. 130. 
(c) A quaker's affirmation was rejected, oi e words © be- 
ing one of the people called Quakers,” was omitted, © | 
For the form of the exhibit, ſee fol, 2956. Note (%. 
4 10 . ns. f. 
4 ER (d 2546 
> 165 


28. 32 Ge. 2. c. 35. f. 2. 
D | cery, 
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cery, either at the public office (a) in Symend's Inns 
Chancery Lane, or at his own bouſe ; be muſt enter 
into a bond to the Great Seal, in the penalty of 
(%) 2001.” conditioned to ſubſtantiate his debt, and 
to prove the party bankrupt ; this bond is uſually 
filled up and executed at the ſecretary of bank- 
rupt's (c) office, which is now up two pair of ſtairs, 
right-band door, No. 7. Lincoln's Inn New Square ; 
but notwithſtanding this uſage, we apprebend that 


the right of preparing this bond is in the clerk to 


the commiſſion, 


The Creditor's (a) Bond to the Great Seal, on petitioning 
for a commiſſion of bankrupt. 


«© KNOW all men by theſe preſents, that I 
« Charles Jones of, &. am held and firmly 
c hound to Charles lord Camden, baron of 
& Camden Place, in the county of Kent, lord 
« high chancellor of Great Britain, in 200 J. 
** of good and lawful money of the ſaid King» 
« dom, to be paid to the ſaid lord chancellor, 
« or his certain attorney, his executors, ad- 
% miniſtrators or afligns z which t well 
« and truly to be made, I bind myſelf, my 


(a) The hours of attendance are from 11 o'clock in the morning, 
to one in the afternoon, and from five in the afternoon to eight in the 
evening, all the year, except in Trinity vacation, when attendance 1s 
given. only on Mondays, Wedneſdays, and Fridays, from 11 in the 
morning, till one in the afternoon. 

(5) We believe it has been determined that a bankrupt may bring 
a ſpecial action upon his caſe, and may recover beyond this penalty, 
See Styl. Rep. 3. Viſſ. Rep. C. B. 145- 

(e) The hours of attendance are from nine o clock in the mgrn- 
ing, to one in the afternoon, and from four o'clock in the afternoon, 
to eight in the evening, both in term time and vacation. 

(d) Which muſt be engroſſed on a Gagle 25. 6 d. Ramped Geet 
of paper. By ſtat. 3 N. & M. c. 21. . 3. 9 4 10 ½ 3. C. 25 L 
12 An. ſtat. 2. c. 9. f. 21, 30 Geo, 2. c. 19. . f. 

« heirs, 


yo! „ heirs,} executors! and adminiſtrators, ficmly 
uo Kah en preſents, ſealed wh my ſeal, dated 

dane 11154 5 day offre 
it * in the eighth year of the reign of our ſove. 
*<reigm lord George the third, by the grace of 
347 * * God, of Great Britain, France and Treland, 
1 king; defender of the faith, &c. and in the 

* * Peg our Lord $765" maine 

eee | 

be condition of this POT I is Tuck, that 
ce if the above bounden Charles Jonei ſhall prove, 
« as well before the major part of the commiſſioners 
<.to'be"\appointed in a commiſſion of bankrupt, 
40 "againſt Francis Gibbons of, &c. as upon a trial at 
ce jaw in caſe the due iſſuing forth of the ſaid com- 
c. miffion ſhall be contefted and tried, that the ſaid 
1%  Feantis Gibbons ſtands juſtly indebted to the 
« above bounden Charles Janes in the ſum of 1001, 
« and is become bankrupt within the meaning of 
© ſotme or one of the ſtatutes concerning ankrup ts, 
& and if the above bounden Charles Jones ſhall 5 
6 the commiſſion to be executed according to the 


« directions of an act of parliament pat ed } in the 


4e Hab yent of his late majeſty's reign, ae 

« An Act to prevent the committing of 45 10 
ic 3 (a) ;“ then this obligation to be voi 

or elſe to de and remain in Poll force a d. vir- 

«6 « es, ARD), XI; 8 %, "Vee Charl: 4 Tones, (L. 2 


nd deli 30 0] 0201 1101 
0. « Sealed and livered (being + 5 WH Z ο 
uly ftamp'd) in the 
py re ſence of Sof S{1? At en $1 1011 19” 180 1 


Gon el, 22 8 { 54 a 
Millan I. ther, ae eee b 20: 


6 1 a country commiſſion, © at [the place where the commiſ- 
Kon 18 to be executed in the country] above-mentioned, or within ten 


miles of the ſame, and not within * miles of he elt of: Lon- 


don, muſt be added here. 


21992. 
5 11. 4 
* 


It 


charg 


A.. 5 oo” w' 9 rt 


ww Pn, > 


Oo 


hfteen guineas for a promum, "and other exordi- 


If the petitioning, creditor's (a) debt ſhall not 


be really due, or if after the common taken out, 


it cannot be proved, that the party was bankrupt 
at the time of. iſſuing the commiſhon, but on the 
contrary. it ſhall appear, that the commaſſion was 
taken out fraudulently and maliciouſly, then the 
Great Seal ſhall, on the petition of the bankrupt, 
examine into the ſame and order ſatisfaction to be 
made him, for the damages by him ſuſtained ; and 
for the better recovery thereof may, in caſe there 
be occaſion, aſſign ſuch bond to the bankrupt, who 
may ſue for the ſame in his own name. * 

The petitioning creditor in à commiſſion 
bankrupt againſt A. not being able to prove 4. 
bankrupt at the time of the commiſſion iſſued, it 
was ſuperſeded ; and on a former day of petitions, 
lord chancellor (5 Hardwicke, upon the applice- 
tion of the baukrupt, made an order for aligning” 
the bond to him, given by the petitioniag credizer 
to the Great Seal, at the time of ſuing. out the 
commiſhon, © .- bs 


The preſegt application was to diſcharge that 


order, or at leaſt to ſuſpend any action upon the 


bond, till the damages ſuſtained by the bankrupt 
were enquired into, ys 44.0 


The” conſideration of the petitioning creditor's 


debt on which, he ſued out the commiſſion, was © 


of a very extragsdinary nature, 25 per nw , 
charged for money pretended to be advanced, and 


tancies, ) 


Lord chancellor ſaid, it was in the breaſt of the 


court, where the bapkruptcy was a doubtful 
and the commiſhon Iu 


, either to direct 
- * n k 4 ” 5 —_ - 7 * ” » & T a? 
mon ade ode Dig 2127} 76 A . 


(a), Stats, 2. S. 0. . 23. I: 
(5) Aths \ - Pl. 83. 12. ö 
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inquiry before a maſter of the damages ſuſtained 
by the bankrupt, or a quantum dannificatus upon an 
iſſue at law, and after the damages were ſettled, 
the court might, for the better recovery thereof, 
order ſuch bond to be affigned; but the preſent 
caſe was attended with ſuch flagrant circunritances, 
that he would not by a previous inquiry into the 
damages ſuſtained by the bankrupt, prevent him 
from ſeeking an immediate ane, and un 
ed the petition, 

The ſecretary of bankrupts, upon receiving the 
petitioning creditor's affidavit of debt duly ſworn, 
and the bond properly executed by him, will get 
the commiſſion ſealed, which is always accompa- 
nied with the creditor" $ petition, 


The elite s petition (a) to the Great Seal far a cin. 
miſſion of bankrupt.” 74 


« To the right honourable Charles lord Camden, 
baron of Camden Place in the county of 
Kent, lord high chagcellor of Great Bri. 

460 tain. 927 
IN all humble manner er complaining ſheweth 
ce unto your lordſhip your orator Charles Jones of 
„ &c. as well for himſelf as for all other the cre- 
„ ditars-of Francis Gibbons of, &c. That wheres 
« the ſaid Francis Gibbons, uſing: and exerciſing 
« the trade of a merchant. by way of bargaining, 
44 exchange, bartering, and chevizance, ſeeking 
* his trade of living by (6) buying and felling 


* "oy 
s 325 1 4 ids: $1 6 »+ 4+ 1 8 . 


60 To be Gasrulteh on a treble fix. penny ſtamp Wa kin d 
rchment, See ſtat. 5 & M. c. 21. 1, 3. 9 &. 10 V. 55 c. 25 

28. 22 Geo, 2. C. 38. f. J. 
(4) This form is eſteemed ſo authentic, and. ſo gene , thai 
ſvits Il bankrupts, and is therefore printed and annexed Ind ſcrimis 
na teh to * commiſſion; whereas the legiſlature has declerch 
E 
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0 « upon juſt and good cauſes, for wares and mer- 
in « chandizes to him ſold and delivered, and alſo for 
4, « ready money to him Jent, being indebred uato 
f, «« your (a) orator in the ſum of 1004. and upwards, 


« of late (that is to ſay) about the month of 

60 laſt paſt, did become bankrupt, within the 
« ſeveral ſtatutes made againſt bankrup's, to the 
„ intent to defraud and hinder your ſaid orator 
e and others his creditors, of their juſt debts and 
« duties to them due and owing, (that is to fay) 
« Wirum the ftatute made in the parliament be- 
gun and holden at Fefiminſter, the ſecond day of 
« April, in the 13th year of the reign of Elizabeth 
« late queen of England, concerning bankrupts ; 
“and within the ſtatute made in the parliament be- 
« gun and holden at J/:/minſter aforeſaid, the 19th 
« day of March in the fir/t year of the reign of the 
„% late king James the f of England, France and 
&« Ireland, and of Scotland the ſeven and thirtieth, in- 
« tituled, “ An Act for the better relief of credi- 
tors againſt ſuch as ſhall become bankrupis ;” 
*& AND ALS0 WITHIN the ſtatute made in the par- 
„ liament begun and holden at Weſiminſfler afore- 
e ſaid the th day of February in the one and trwen- 
* tieth year of the teign of the ſaid late king James 
«© the PA of England, France and Ireland, and 

« Scotland the ſeven and fiftieth, intituled, An A 


ifing “ for the further deſcription of a bankrupt and 
ning, g“ relief of creditors, againſt ſuch as ſhall become 
king “ bankrupts, and for inflicting corporal puniſh- 
ling, ments upon the bankrupts in ſome ſpecial caſes ;” 


What bankers, brokers, and faftors, are liable to become bankrupts 
hough they do not buy and ſell. See the proper paſſages of the fer- 
er part of this work. : 
(a) If the petition is by two creditors, it muſt be thus, — 
ndebted to your orators and others his creditors, in the ſum of 150 
nd upwards ;** if three, © 200 L. and vpwaids ;** if in the part- 
<i[hip, * to your orators as partners. 
6 «K AND 


308 Petition. 
4% AND ALSO WITHIN the ſtatute made in the 
* 55 year of the reign of his late majeſty king 
« George the ſecond, intituled, An Act to pre- 
« vent the committing of frauds by bankrupts,” 
& or within ſome or one of them: In TEenper 
© CONSIDERATION whereof, MAY IT PLEASE 
% your lordſhip to grant unto your orator, his ma- 
e jeſty's molt gracious commiſſion, to be directed 
© to ſuch and ſo many, wiſe, honeſt, and diſcreet 
& perſons, as to your Jordſhip ſhall ſeem meet; 
& authorizing them thereby not only concerning 
« the ſaid bankrupt, his body, lands, tenements, 
&© freehold, and cuſtomary goods, debts, and other 
«. things whatſoever, but alſo concerning all other 
<« perſons, who by concealment, claim, or other- 
« wiſe, do or ſhall offend touching the premiſes, 
« or any part thereof, contrary to the true intent 
c and meaning of the ſaid ftatutess To do and 
« execute all and every thing and things whatſo- 
« ever, as well for and towards ſatisfaction and 
& payment of the ſaid creditors, as towards and 
« for all other intents and purpoſes, according to 
© the ordinance and proviſion of the faid ſtatutes, 
and of any other ſtatutes in force concerning 
« bankrupts. And your orator ſhall ever pray, and 
“ ſo forth.“ 
day of 1768. 

« Let (4) a commiſſion} 

„ iſſue as prayed, and be 

directed * homas Vu- 

„ gent, John Fenſhawe, k p 

6 _- Branfil, Eſ- Hud (b) deputy. 

« quires, Richard M aod, 

« and Thomas Life, gen- 

« tlemen.” | J 

(a) This is called the far. 


(5) Deputy patentee of the office for the execution of the laws 
and ftatutes concerning bankrupts, | | 


I / ; Camden, 


Re 


rupt m 


ing cre 
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190 chancellor (a) Teffries held, that he could 
not grant a commathon, of bankrupt ex. offices, but 
that it wulf b be on requeſt of. perſons intere ted ; and 
that if twenty men ſwore, beſore him, that J. 8. was 
bankrupt, yet without ( petition. of a creditor, be 
could not award a commiſſion. er 


© "” of tommiſick en of bankrupt. 


cc George the Third, by ihe grace of God of Great 
&© Britain, France, and Ireland, king, defender of 
4e the faith, &c. to our truſty and well-beloved 
10 Thomas, "Nugent, ( 4) Jahn Fenſhawe, 2" 
« Branfil, Eſquires, Richard Mad and Tn. Lif 7. 
e gentlemen, greeting. Wbereas we are informed, 
that Francis Gibbons of, &c, uſing andexercifing 
« the trade of. a merchant by way of bargaining, 
« exchange, bartering and cheviſance, ſeeking tus 
* trade and living. by buying and ſclling about 
ſince did become bankrupt within 
the ſeveral ſtatutes made 2gainſt bankropts, to 
the intent to defraud and hinder Chatles Jones 
of, &c, aod,othess bis creditors of theirguſt debts 
and duties to them due and owing. E mind- 
ing the due execution as well of the 8 touch- 
ing orders for bankrupts, made in the pazlia- 
ment begun and boldens at /oftmin/fier, the ſc- 
« cond day of April in the Ber lech year of the reign 


© 


a; Tad tber i Jeckared, dr . bark - 
rupt muſt iſſue on the petition of ſome cxeditor who could be relieved 
under it. Caf. Temp, Talb, a P. reſolved by the court of C. B. 
Freem. 270. pl. 298. eb 
(c) To be engroſſed on a treble — ſtamp d ſanall ſkin of 
parchment, 

(d) If a country commiſſion, the names and places of abode of 
the commiſhoners are in ſented ; 2 — by the petition- 


ing creditor, 
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Commiſſion 1 


of Elizabeth, late queen of England, made and 
provided, as of the ſtatute made in the parlia. 
ment begun and holden at Meſiminſler aforeſaid 
the nineteenth day of March in the fir? year of 
the reign of the late king 7ames the fir? of Fr. 


gland, France, and Ireland, and of Scotland the 


ſeven and thirtieth, intituled, * An Act for bet. 


ter relief of creditors againſt ſuch as ſhall be- 
come bankrupts:“ AND ALSO the ſtatute made 
in the parliament begun and holden at Meſimin- 


e fer aforeſaid, the nineteenth day of February in the 


C5 
6 


one and twentieth year of the reign of the ſaid 
late king James the fir/t of England, France, and 
Jreland, and of Scitland the ſeven and fifticth, in- 
tituled, “ An Act for the further deſcription of 
a bankrupt, and relief of creditors againſt ſuch 
as ſhall. become bankrupts, and for inflicting 


| corporal puniſhments upon the bankrupts in ſome 


ſpecial caſes: AND ALso of the ſtatute made in 
the fi/th vear of the reign of king George the (e- 
cond, intituled, ** An Act to prevent the com- 
mitting of frauds by bankrupts :? Uyon TRUST 
of the wiſdom, fidelity, diligence and provident 
eircumſpection which we have conceived in you, 
do by theſe preſents name, aſſign, appoint, con- 
ſtitute, and ordain you our ſpecial commiſſioners, 
HEREBY giving full power and authority unto 
you, four or three of you, whereof you the faid 
Thomas Nugent and Jobn Fenſhawe, to be (a) one, 
to proceed according to the ſaid ſtatutes, and all 
other ſtatutes in force concerning bankrupts, 

| not 


{a) It ſeems therefore that the three laſt commiſſioners named in 


the commiſſion, are not qualified by law to fit together, neither of 
them being guorum unn. See 3 Keb. Rep, 837. pl, 74. but this 
quorum clauſe is totally omitted in modern commiſſions, from, we 
preſume, its having been ſolemnly determined, that there is no dif- 
ference between an eſguire and a gentleman. See the caſe of William 


V, Fran- þ 


8 
9 
* 
1 
: 
. 
| 
4 
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« not only concerning the ſaid bankrupt, his bo- 
„ dy, lands, tenements, freehold and cuſtomary, 
« goods, debts, and all other things whatſoever, 
« but alſo concerning all other perſons, who by 
« concealment, claim, or otherwiſe, do, or 
« ſhall offend, touching the premiſes, or any part 
« thereof, contrary to the true intent and meaning 
© of the ſaid ſtatutes; AND TO DO AND execute 
« all and every thing and things whatſoever, as 
« well for and towards ſatisfaction and payment of 
« the ſaid creditors, as towards and for all other 
« intents and purpoſes, according to the ordinance 
« and proviſion of the ſame ſtatutes: WILLING 
« and commanding you four, or three of you, 


f % whereof you the ſaid Thomas Nugent and Fobn 
h « Fenſhawe to be one, to proceed to the execution 
8 ce and accompliſhment of this our commiſſion, ac- 


e cording to the true intent and meaning of the 


« (ame ſtatutes, with all diligence and effect. 


v. Francis, bail of Naſh, Tris. 4 Ces. 2. C. B. MS. Rep. $ c. 


1 and S. P. in Forteſ. Rep. 354. S. P. held in B. R. 2 Kel. 180. pl. 
145. Bro. Abr. Tit. Additions,” pl. 44. Though the mr 
nt clauſe is now uſually omitted, yet as it may be reſtored, the fol- 
u, lo ing obſervation is ſubmitted ; whether it would not be a valid 
= oljeftion, on a criminal proſecution under the bankrupt laws, that 
ang the commiſſioners who opened the commiſſion, there was not 
'S, one of the guorum, becauſe I am informed by an authority of the 
to firſt judicial character, that where a commiſſion iſſues to A. g. 
iid and others, or any two of them, of whom A or g. be one, 
and any of the others proceed, without the interpoſition of either A. 
ne, or B. in this caſe all proceedings are void, for want of a proper au- 
all thority in the commiſhoners ; it being an high miſdemeanor in them 
ts p proceeding, and little (if any thing) ſhort of murder in them all, 
" EY in caſe the perſon fo proceeded - againſt, ſhould be in 
not 8 thereof tried, convicted, adjudged guilty of, and ſuffer death. See 4 
f Black. Com. 383, 384. 4to edit. apply this doctrine to a pcrion tound 
d in 5 bankrupt, by three commiſſioners, neither of them being of the gue - 
» : rum, condemned and convicted for a capital offence under thoſe laws. 
this (4) If the king is abroad, it is teſted in the name of the queen 
5 [ regent, or of the lords juſtices. 
' uf. i A. Patentee for executing the Jaws and ſtatutes concerning bank 
liam F g 
Frat- TY „ WITNESS 
* 
4 
l 
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« WiTNEss (a) Qurlelf at J/eflminfler the 
day of in the eighth year of our 
4 reign.” | J. (5) Yorke, 


Lord chance. Jeffreys (c) held, that the granting 
of a commiſſion of bankrupt was not a matter dif. 
cretionary in him, but that he was bound to do it 
de jure; and that though the words in the act of 
parliament were, that the chancellor (4) may 7 
a commiſſion, yet that (may) was in effect, as if it 
had been (mut), ſhall grant, or ought to grant; and 
that it had been ſo reſolved by all the judges. 

Lord chancellor (e) Talbot declared, that nobody 
but a creditor could take out a commiſſion againſt 
another, for that the acts of patliament were all 
made for the relief of creditors. 

'T he practiſer having the commiſſion (or indeed 
before for expedition) is to order one of the meſſen- 

gers to (f) ſummon three of the commiſſioners to 
whom the commiſſion is direCted, to attend at ſuch 
time and place”(uſually a coffee-houſe) as ſuits the 
commiſſioners, the ſolicitor, and the parties, in ol- 
der to open the commiſſion. 
The commiſſioners conſiſt of ſixty eſquires and 
gentlemen divided into twelve liſts, tt of each liſt 
muſt be of the (g) un, one of mo ought (g) 


(a) If the king! is W it is teſted in "wy name of the queen te- 
gent, er of the lords juſtices. 

(6) Patentee forexecuting the lays and flatutes concerning bankrupt. 

(e) Mr. Vernon, Vern. 153. reports, that this cauſe was heard 16 
Apr. 1683, 35 Car. 2. but the reporter cf caſes in Cancery ſays i 
was Ve 8 New. 1687, 3 Fac. 2 2 Chanc. Caſ. 191, fo chat we 
are at a loſs to aſcertain whether N:rth or J. Fries preſided on me de- 
ciſion of this cauſe, See Sew. Rep, 202. 

(4) The word in the act is all. 

() Caf. Temp. Jalb 2, 3. 

Cf) This right of ſummening ſcems not at all ſettled, for it is cluin- 
ed 2 the commiſſioners, by the cierks to commiſſions, and by ti 
meſſengers. 

Cg) See fal. 310, Note (a) 
25 al waj! 
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always to fit ; the names of thoſe gentlemen who at 
preſent have the honour of being in the com- 


miſſion, ate as follow: 


iſt Lit. 
Thomas Nugent, Eq. 


7th 
Thomas Hoichiin, F'q. 


John Gaſceyn - Fenſhawe, Eſq. Edward Wilmer, Elq. 


Jobn Scott, Eſq. 
Job A en, Gent. 
Samuel Deniſon, Gent. 
| 29] 
Thomas Lane, E1q. 
Henry Hall, Eſq. © 
Jobi Jackſon, Eſq. 
Avguſtine Greenland, Gent. 
Jaſepb Eyre, _ 


3 
William Bumpfted, Eſq. 
Charles Tirrel Morgan, Eſq. 
Robert Sewell, Eſq. 
Henry Hunter, Eſq. 
Henry Ruſſell, * 
t 


94 
Jobn Cookſen, Eſq. 
Jebn Crofts, Eſq. 
Lancelot Brown, Eſq. 
Al: xander Baillie, Gent. 
Edward Barnard, Gent. 

- «th | 
7:hn Seare, Eſq. 
Fouler Walker, Eſq. 
Francis Talbot Scott, Eſq. 
Jol Tomas Batt, Eſq. 
Frances Ruſſell, Gent. 

| 6th 
Jacob Reynardſen, Eſq. 
Charles Robinſon, Eiq. 
Francis Deroure, Eſq. 
1/aac Bargrave, Gent. 
Leonard Martin, Gent. 
P 


Michael! Dedjon, Eq. 
Jeb. Elderiin, Gent. 
Reber: F , Gent. 
Sch 
Tomas Burrell, Eſq. 
Delme Van Hey:buyjen, Eſq, 
Edward Dandridge, Eſq. 
Richard Ca ver-, Eig. 
Robert Heoſſell, — 
k 
Henry Boult Cor, Eſq. 
Jabs Bicknell, Eſq. 
Antb:ny P, Je, Eſq. 
Fobn L ancafter, G 
Richard Hargrave, Gent, 
16th 
Cbarlis Nalſon Cole, Eſq, 
Geor get Har ging, Eſq. 
Harry Peckbam, Elq. 
Jobs Blake, Gent. 
Joſeph Cratten den, Gent. 
| th 


11 
Nathaniel Jones, Eſq. 
Andrew Huddiefton, Eſq. 
Jobs Lloyd, Eiq. 
William Morgan, Gent. 
Chriflopber Cowper, Gents 
12th 
Arthur Murphy, Eq. 
Hear, Hawley, Eiq. : 
Robert Comyn, Eſq. 
Thomas M. %, Eq. 
Randi: F ord, £1q. 
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The names and offices of the meſſengers to ihe comm. 
ſioners of bankrupts. 


George Surridge, No. 10. Symonds Inn. 
David Caddell, 
Thomas Vaughan, 
James Down, 
James Paris, 
Francis Newman, 
Thomas Powel!, 
John (a) Wells, 


Alexander Pennington, 


Chancery-lane. 


Previous to the meeting of the commiſſioners, it 
will be neceſſary for the practiſing ſolicitor to be 
furniſhed with a proper depoſition of the party's be- 
ing a trader, and of his having committed an act of 
bankruptcy ; and alſo of the petitioning creditor's 
debt; and to get the witneſſes who are to prove the 
trading, and the act of bankruptcy ; the debt of 
the petitioning creditor muſt be proved by a copy of 
his. affidavit taken at the bankrupt office, and (6) 
exhibited to the commiſſioners, 

Preſuming now that the practiſer is ſupplied with 
whatever is neceſſary for him to give in evidence at 
the firſt meeting, we will proceed to inform him of 
the commiſſioners, and his duty, and buſineſs at that 
meeting. | 


0 
prov 
(a) Or at his office, No, „ Clemente Inn. | lic fi 
(5) That is, you muſt underwrite the affidavit thus; give: 
At, &c, day of Fune 1768, (6 
Exhibited to us under the eommiſſion of bankrupt againſt Francis 2. c. 
OCibbont, 
Thomas Nugent, 
Jobn Fenſhawe, 


Champion Branfil. 


cis 


ust 


E 


Firſt mecting. 


At this meeting, which is called a private (a) 
one, the commiſhoners who attend, firſt of all qua- 
lify themſelves, by adminiſtring to each other the 
following (Y) oath, uncovered. 

„I Thomas Nugent do ſwear, that I will fairh- 
““ fully, impartially, and honeſtly, according to the 
© beſt of my ſkill and knowledge, execute the ſe- 
« yeral powers and truſts repoſed in me as a com- 
« miffioner, in a commiſhon of bankrupt againſt 
&« Francis Gibbons of, &c. and that without favour 
« or affection, prejudice or malice. 

So help me God.” 


A memorial of this oath is to be ſigned by the 
commiſſioners, (and is uſually witneſſed by the clerk 
to the commiſſion) and kept among the proceedings 
under the commiſſion. 

Theſe proceedings ſhould be wrote fair, large, and 
wide, (to give room for amendments and interline- 
ations) on brief paper, with a quarter margin, for 
the commiſſioners to ſet their (e) names upon, (at- 
ter they have been ſigned by, and ſworn to by the 
parties) beginning a freſh ſheet at each date or new 
proceeding, except the depolitions (4) of creditor's 
debts, three of which may be wrote on one ſheet ; 


(a) And therefore the debt of the petitioning creditor cannot be 
proved at it, for no debt, much leſs hi-, can be proved but at a pub- 
lic fitting, of which, ſeven days notice at leaſt, hath becn previouſly 
given in the London Gamette. 

(5) Which oath any two of the commiſſioners are by flat. 5 Cas. 
2. c. 30. ſ. 44. empowered to adminiſter to each other, 

(e) The commiſſioners fign them at the foot, if it be ther own 
act, as taking the oaths, declaring the party bankrupt, &c. If it be 
the act of a third perſon, as the depoſition of the trading, act of bank - 
ruptcy, of a debt, &c. the firſt ſigns at the top of the margin, the 
ſecond in the middle, and the third at bottom, 

(4) Theſe are never on ſtamps, Ses fol. 
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(a) they are to be annexed to each other, and covered 
with parchment or cartridge paper, upon which are 


Ing. 


to be indorſed the three fittings at Guildhall, as che 
commmiſſieners always appoint them at this meet- 


The Preamble or Title to the Proceedings. 


14 
10 
46 

ce 
<< 
«c 
10 
cc 
Ce 
«c 


„ Proceedings, ex2minations, and depoſitions 


had and taken at Serle's Coffee-houſe, Lin- 
coln's Inn, in the county of Middleſex, this 
day of June, in the year of our Lord 
1768, under and by virtue of his majcſty' 
commiſſion of bankrupt awarded and iſſued 
againſt FRANC1s GiBBoNS of, &c. directed 
to us Thomas Nugent, Johm Fenſhawe, Cham- 
pion Branfil, Eſquires, together with Rich- 
ard Mood, and Thomas Life, gentlemen, in 
the ſaid commiſſion named, which ſaid com- 
miſſion is dated at Meſiminſter, the 
day of June, in the eighth year of the reign 
of our ſovereign lord George the Third, by 
the grace of God, of Great Britain, France 
and Ireland, king, defender of the faith, and 


ſo forth; and in the ſaid year of our Lord 
1768.“ | 


— 


Indorſe on this preamble, that the commiſfion- 
ers have appointed the 5ih and 15th of July, and 


day of Auguſt next, to be days of 


fitting, and have ordered that they be fo put in the 
Gazette. 


(% Number them at the bottom, and ſo do all proceedings, 


Ment 
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Memorial of the qualification of the commiſſioners. 


« Memorandum, that we Thomas Nugent, Johr 
«© Fenſhawe, and Champion Brenfil, Eſquires, being 
the major part of the commiſſioners named and 
« authorized in and by a commiſſion of bankrupt 
* awarded and-ifſued againſt Francis Gibbons of, &c. 
« did adminifter to each other, and ſeverally take 
« the oath appointed to be taken by commiſſioners 
4% of bankrupts, preſcribed and ſpecihed in and by 
« an act of parliament made in the fifth year of the 
« reign of his late majeſty king George the Sccend, 
« intituled, © An Act to prevent the committing 
« of frauds by bankrupts,” before we preceeded to 


« a& in the execution of the ſaid commiſhon, c. 


* cording to the ditedtions of the ſaid act. 
Witneſs. Thomas Nugent, 
James Browne, Jahn Fenfbawwe, 
[Clerk to the commiſſion. ] Champicn Br anfil 


Oath to be adminiſtered by the commiſſioners, uncovered, 
to the witiiſſes, upon their examination. 


© You are here produced as witneſſes by virtue 
6 of a commiſſion. out of the high court of Chan- 
© cery, to us, and others directed, to be by us ex- 
* amined concerning the bankruptcy of Francs 
* Gibbons of, &c. Now to ail (a) ſuch queliions 
and interrogatories as ſhall be aſked you by vir- 
** tue of this commiſſion of bankrupt, concerning 
* the ſaid Francis Gibbons, his trade or proſeſſion, 
his abſconding, and other acts which he hath 


(a) Particularly, whether the contents of the depoſition are true on 
- the oath.taken ?_ and, whether.the name ſubſcribed thereto is of the 
examinant's own proper hand-writing ? | 


P 5 1 done 
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« done or ſuffered, by which he may be diſcovered 
© to be bankrupt: and alſo concerning his lands 
« and tenements, goods and chattels, debts and du. 
< ties, frauds and concealments, and other matters 
« and. things in obedience to the ſaid commiſſion, 
&« and. purſuant to the ſeveral ſtatutes made con- 
« cerning bankrupts, you and (a) every of you ſhall 
*« true and direct anſwer make, and (5) ſwear the 
te truth, the whole truth, and nothing but the truth. 
«© So help (b) you God.” | / 


If you cannot prevail on the witneſſes, who are to 


prove the trading or act of bankruptcy to attend, 


you muſt prepare a ſummonce to them from the 
commiſſionets for that purpofe. 


Summonce to cempel a perſon to attend, who refuſed, to 


be examined on a- commiſſion, 


« By virtue of a commiſſion of bankrupt award- 
c ed and iſſued againſt Francis Gibbons of, &. you 


and every of you, to whom this our ſummonce is 


4 directed, are hereby commanded and required, 


« perſonally to be and appear before us, whoſe 
<< names are hereunto ſubſcribed, or the major part 
« of the commiſhoners, in the ſaid commiſſion 
« named and authorized, on fight hereof, at Ss 
© coffee-houſe, Linceln's Inn, at fix o'clock-in the 
© evening, then and there to be examined, by vir- 
tue of the ſaid. commiffion, and the ſeveral ſta- 
© tutes therein mentioned; and hereof you are not 


(a) If te only, each; it is uſual to ſwear three at a time. 

(5) If the witneſs ho pens to be a Quaker, then inſtead of ſwear, 
ſay, © you ſhall ſolemnly, fincerely, and trully declare and affirm.” 
See Stat, 8: Go, c. 6. 1, 1. and omit the words „ So belp you 
%% Cd.“ 


cc to 


1 
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« to fail at your peril. Given under our hands this 


a6: day of Tune 1768.” 
Thomas Nu 
To be here direfled Toba Fenſbawe, 
to the witneſſes, Champion Brau 


A true and examined copy of the above ſum- 
monce muſt be perſonally delivered to the witnefics 
reſpectively by the meſſenger, or left by bim at their 
reſpective lodgings, or at their laſi and uſual places of 
abode: if the witneſſes do not attend, upon be- 
ing duly ſerved, the commiſſioners (on oath being 
made before them of the ſervice) will execute a war- 
rant for their commitment. 


IWarrant to apprehend and commit a perſon to gael, who 
refuſed to attend to be examined, upon having been 
duly ſummoned. | 


© WHEREAS his majeſty's commiſſion under the 
« Great Seal of Great Britain, bearing date the 
a day of June laſt paſt at Wiflminſler, 
grounded on the ſeveral ſtatutes made and now 
in force concerning bankrupts, hath been award. 
«ed and iſſued againſt Francis Gibbons of, &c. di- 
6 rected to us who have hereunto ſubſcribed our 
„names, and ſet our ſeals, and to Richard 1d 
and Thomas Life, gentlemen, and we þcing the 
© major part of the commiſſioners thercin named, 
* (one whereof is of the (a) Duorum) having be- 
gun to put the ſaid commiſhon into execution, 
Hand it appearing to us that the act of bankruptcy 
intended to be proved againſt the faid Franas 


* Gubbons, is his lying in priſon to months upon 


* EC 
— 
_ — JJ —  — RS 4 I 


(a) Ste fol. 310, Note (=). 
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an arreft for debt; and that J. W. officer to the 


e ſheriff of Middleſex, was the perſon who arreſted 
& the ſaid Francis Gibbons, on which arreſt the ſaid 


* Francis Gibbons lay in priſon two months as afore- 


„ ſaid; and that the ſaid J. M. was duly ſum- 
„ moned to appear beſore us, but hath made de. 
« fault, in contempt of our authority, and of the 
s ſtatutes, and alſo of the commiſſion aforeſaid, and 
the authority thereby to us given: Theſe are 
© therefore to will, require, and authorize you, and 
every of you, immediately upon. receipt hereof, 
“e to apprehend, arreſt, and take into your cuſtody 
« the body of the faid J. W. and him ſafely to 
& convey to his majeſty's gaol of Newgate, and him 
„there to deliver to the keeper of the ſaid gaol, 
* who is hereby required and authorized by virtue 
of the ſaid commiſſion, and ſtatutes aſoreſaid, to 
e receive the ſaid 7. V. into his cuſtody, and 
him ſafely to keep and detain without bai] or 
© mainprize, until he ſhall ſubmit himſelf to be ex- 
« amined according to the true intent of the ſta- 
«© tutes, and be thence delivered by due courſe of 
©« law; and for your ſo doing, this ſhall be your 
« ſufficient warrant, given under our hands and 
<« ſeals the day of June in the year 
of our Lord 1768.” | 


To George Surridge 

our meſſenger, or | 

Robert | Brown his | 

aſſiſtant, and to. Thomas Nugent, * 8.) 
Richard Akerman, Jahn Fenſhawe, (L. S.) 


| keeper of his maje- Champion Branfil, (L. S.) 


ſty's gaol of New- 
gate, or to his de- 
puty there. | 


Jar ant 
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Warrant to commit a witneſs who. refuſed ts fn bis 


examination. 


cc WHERFA® a commiſſion of bankrupt, under 
« the Great Seal of Great Britam, bearing date at 
« W://minſler the day of June in- 
« ſtant, grounded upon the ſeveral ſtatutes made 
« and now in force concerning bankrupts, hath 
% been awarded and iſſued ag#inſt Francis Gibbons 
&« of, &c. direded unto Thomas Nugent, John Fen- 
« hawe, Champion Branfil, Eſquires, and to Rich- 
« ard Mood and Thomas Life, gentlemen, thereby 
« giving full power and authority to the ſaid com- 
&« miſſioners, four or three of them, to procced ac- 
4 cording to the ſeveral ſtatute made and now in 
© force concerning bankrupts. AND WHEREAS 
« David Stone of London, merchant, was on the 
66 day of June inſtant, preſent at a 
« meeting before us whoſe hands and ſeals are here- 
% unto ſubſcribed and ſet, being the major part of 
© the commiſſioners named and authorized in and 
by the ſaid commiſſion; and the ſaid David Stone 
being (a) ſworn and examined by us, the mejor 


(a) If the commitment be for refuſing to be ſworn, and to anfwer 
interrogatories, the warrant runs thus; AN WAI J. . 
was ſuſpected to have embezzled, concealed, and ſecretly d:(poices of, 
a great part of the goods and eſtate of the ſaid Francis Ci, and was 
duly ſummoned to appear before us, who made default in con empt of 
our authority, but at length came and appeared befur? us, we then 
ftting in the execution of the ſaid commiſſien, did bſtinate y refuſe 
to be ſworn, though often required by us ſo to be, and alſo cbt 
ly refuſed to make anſwer to ſuch interrogatorics and queſtions as we, 
by virtve of the ſaid commiſſion, required him to anſwer unto, com- 
cerning the ſaid Francis Gibbons and his eftate, according to the rue 
meaning of the ſaid ſtatutes, for the diſcovering the eftate of the ſa 
Francis Gibbons, in contempt of the ſaid ſtatutes, and of the cam. 
— and the authority thereby to us ziven; We therefore, 

e. as a 


part 
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ce part of the ſaid commiſſioners in the ſaid commiſ. 
<« ſion named, touching the trade and dealings of 


<< the ſaid Francis Gibbons, and alſo concerning ſe. 
<< yeral acts of bankruptcy ſuppoſed to be commit- 


< ted by the ſaid Francis Gibbons, which examina. 


ce tion of the ſaid David Stone was reduced and ta. 


«© ken down in writing, and ſuch writing was read 


% over to him (and to the wording of which ſaid 
„ examination, the ſaid David. Stone declared he 


„had no reaſonable objection) notwithſtanding - 
„ which the-ſaid David Stone refuſed to ſign or ſub? 
“ ſcribe ſuch examination, ſo reduced and taken 


<< on in writing, as aforeſaid, though often re- 
© quired by us ſo to do; We therefore 'whoſe 


© hands and ſeals are hereunto ſubſcribed and ſet, 


«© being the major part of the eommiſſioners in the 
* {aid commiſſion named, do hereby will, require, 


«© and authorize you, immediately to take into your 


. *© cuſtody the body of the ſaid David Stone and him 
<< ſafely to convey to his majeſty's priſon of the 


« Fleet, and him there to deliver to the warden of 


«© the ſaid prifon, who is hereby required and au- 


«© thorized to receive the body of the faid David 


© Stone into his cuſtody, and him ſafely to detain, 
„ without bail or mainprize, until he ſhall ſub- 
© mit himſelf to the commiſſioners in the ſaid com- 
„ miffion named, or the major part of them, and 
6 ſhall ſign or ſubſcribe the examination aforeſaid, 


& according to the true intent and meaning of tbe 


<« ſaid ſtatutes in the ſaid commiſſion, or be other- 


© wiſe delivered by due courſe of law, for which 


<« this ſhall be your ſufficient warrant, Given un- 


« der our hands and ſeals, this day of 


4 Fune 1768.“ 
To George Surridge 
our meſſenger, &. 


[4 before] 


Thomas Nugent. (L. S.) 


John Fenſhawe. 1 8.) 
Champion Branſil. (L. S.) 


Decla- 


* 


Declaration of the commiſſioners that they bave ſound the 
| party bankrupt. 

« Memorandum, that we, whoſe names are here- 

« unto ſubſcribed (or underwritten) being the ma- 

« jor part of the commiſſioners named and autho- 


“ rized, in and by a commiſſion of bankrupt, - 
« warded and ifſued againſt Francis Gibbons of, &c. 


% having met the day and year, and at the place 


c above-mentioned, and having proceeded to act in 
ti the execution of the ſaid commiſſion, have, upon 


« good proof, upon oath before us had and taken, 


«c found, that the ſaid Francs Gibbons did {a), be- 
©« fore the date, and ſuing forth of the ſaid com- 
© miſſion become bankrupt, within the true intent 
« and meaning of the ſeveral ſtatutes made, and 
% now in force concerning bankrupts, ſome one 


«of them; We do therefore hereby adjudge and 


declare him bankrupt — 


As ſoon as the commiſſioners have declared the - 


party bankrupt, they execute a warrant for ſeiz- 


ing his effects, and ſign a ſummonce for him to 


ſurrender. 


(a) Lord chancellor Talbot faid, that the general rule was, not to 
determine the time of the bankruptcy, but only that the perſon was 
bankrupt antecedent to the commiſſion ; for then all the creditors be- 


fore that time would have a right to come in ; but when that matter 


was minutely entered into, it muſt be diſtinguiſhed which creditors 
vere precedent, and which were ſubſequent to the act of bankruptcy, 
Caf. Temp. Ta'b. 243,244. See fol. 1. Note (). The commathon- 
ers are generally cautious in declaring the bankruptcy for a certain 
time, but leave it to a trial at law, in caſe there be any queſtion or 
doubt of it; and this is to ſecure themſelves from actions that may be 
brought againſt them, Beawwer's Lex mercat. rediviv. 494. And it 
is alſo obſervable, that the declaration of the commiſſioners, whether 
he be bankrupt or not, doth not acquit or charge him unleſs in truth 
it were ſo, 2 Sid. 176. T. Raym. 337. 2 Chanc. Cal. 153. Gord. 


36, 37. 
Near. 
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Warrant of Seizure. 


Thomas (L. S.) Nugent.  *© WHEREAS his. ma- 


(0 
« 
40 


. 6c 
"66 
44 
40 
40 
« 


& jeſty's commiſſion, un- 
der the Great Seal of Great Britain, grounded 
upon the ſeveral ſtatutes, made and now in force, 
concerning bankrupts, bearing date at Meſimin- 


« fer the ſame day with this our warrant, hath been 


awarded and iflued againſt Francis Gibbons of, &c. 
directed unto us, who have hereunto ſubſcribed 
our names, and ſet our ſeals, together with 


| Richard Ward and Themas Life, gentlemen, and 


we being the major part of the commiſſioners 
named and authorized, by virtue of the ſaid 
commiſſion, having begun to put the ſaid com- 
miſſion in execution, upon due examination of 
witneſſes, and other good proof, upon oath, be- 
fore us taken, have found that he the ſaid / Wd 
cz Gibbons, did; for ſeveral years laſt paſt, uſe and 
exerciſe the trade of a Printſeller in buying of 


prints and ſelling the ſame in the way of his 
trade aforeſaid; and have alſo found that he the 


ſaid Francis Gibbons, by reaſon of ſuch his deal- 
ing, became indebted unto Charles Jones of, &e. 
in the ſum of 1001. and:upwards;* tbr goods ſoid 
and delivered. AND we have alſo found, upon 
good proof upon oath, that the faid Francis Gib- 

. bons did; before the date 


*Yobn (L. 8. Fenſhawe. ** and ſuing forth of the 


. ſaid commiſſion, become 
bankrupt, within the true intent and meaning 
of the ſeveral ſtatutes made, and now in force 
concerning bankrupts, ſome, or one of them, 
before the date and ſuing forth of the commil- 
ſion; and we have adjudged and declared him 
bankrupt according'y : Theſe are therefore, by 


virtue of. the ſaid comnufſion, and the ſeveral ſta- 


Cs 


— 


tutes therein mentioned, to will and require, au- 
6 thorize 
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« thorize and impower you, and every of you to 
« whom this our warrant is directed, forthwith to 


« enter into and open the houſe and houſes of him 


« the ſaid Francis Gibbons, and alſo into all other 
« place and places belonging to him the ſaid Fran- 
« 5 Gibbons, where any of his s are, Or ate 
« ſuſpected to be, and there ſeize all the ready mo- 
« ney, jewels, plate, houfhold ſtuff, goods, mer- 
© chandizes, books of accompt, and all other 
© things whatſoever, belonging to him the ſaid 
« Francis Gibbons, And ſuch things as you ſhall 
« ſo ſeize, you fhall cauſe to be inventoried, and 
« appraiſed by boneft men of ſkill and judgment, 
and the ſame you ſhall return to us with all con- 
« venient ſpeed ; and what you ſhall ſo ſeize, you 
„ ſhall ſafely detain and keep in your poſſeſſion, 
« until we ſhall give you order for the diſpoſal 
« thereof; and in caſe of refiflance, or of not hav- 
« ing the key or keys of any door or lock belong- 
« ing to any place or places of (a) him the ſaid 
« Francis Gibbons, where any of (a) his goods are, 
* or are ſuſpected to be, you ſhall break open, or 
te cauſe the ſame to be broke open, for the better 
« execution of this our warrant, Given under 
« our hands and ſeals this day 
«6c 


of in 
Champion (L. S.] Branfil. “the year of our Lord 
«c I _ 

&« To George Surridge our a 5 

ſenger, and to all mayors, 

bailiffs, conſtables, headbo- 

roughs, and all other his 

majeſty's loving ſubjects, 

whom we require to be aid- 

ing and aſſiſting in the ex- 

ecution of this our warrant, 

as occaſion ſhall require.” 


(0) See fol. 78, Note (5). 


% — 6 N 


2 


Summonce for the bankrupt to ſurrender. 


„ WHEREAs a commiſſion of bankrupt on the 
ac day of now laſt paſt, iſſued 
* under the Great Seal of Great Britain againſt 
% you Francis Gibbons, by the name and deſcrip. 
& tion of Francis Gibbons of, &c. AND WHEREAs 
« the major part of the commiſſioners in and by 
cc the ſaid commiſſion named and authorized, have 
& declared you to be bankrupt ; We the ſaid com- 
« miſſioners do hereby ſummonce and require you 
© the ſaid Francis Gibbons perſonally to be and ap- 
ce pear before the commiſſioners in the ſaid commiſ- 
« ſion named, or the major part of them, on (a) the 


6 day of inſtant, at ten in the 
0 morning, and on the and days 
6 of next, at four o'clock in the aſter- 


© noon at Guildhall, London, then and there to be 
« examined, and to make a full and true diſcovery 
© and diſcloſure of all your eſtate and effects, ac- 
* cording to the directions of the ſeveral ſtatutes 
© made, and now in force concerning bankrupts, 
« and particularly the ſtatute paſſed in the fifth year 
© of the reign of his late majeſty king George the 
« Second, intituled, ** An Act to prevent the com- 
« mitting of frauds by bankrupts ;” and herein you 
« are not to fail at your peril, Given under our 


« hands this day of 
46 1768.“ 
To Francis Gibbons, Thomas Nugent, 
the bankrupt, John Fenſhawe, 
| Champion Branfil. 


Ca] According to the days fixed by the commiſſioners in the Ca- 
As 


Nel e. 
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As ſoon as the warrant of ſeizure is executed, 
and the bankrupt has received his ſummonce from 
the commiſſioners, he ought in prudence to ſurren- 
der (a) himſelf at their firſt fitting, as well to ſhew 
his willingneſs of complying with the commiſſion, 
as to ſecure himſelf from arreſt and impriſonment, 
till the time of his laſt examination, whether with- 
in the forty- two days, or the further time allowed 
him by the act (5) of pro_ for —— the 
ſame, being forty (c) nine days, though his appear- 
ing at the firſt ficcing is not abſolutely neceflary ; 
yet ſometimes he ſurrenders himſelf even at this firſt 
meeting, for the ſake of being protected. 


Memorandum of the bankrupt's ſurrendering himſelf. 
At, &c. 


Thomas Nugent, * Memorandum, that Francis 

| Gibbons, &c. againſt whom the 
„ commiſton of bankrupt now in. proſecution, is 
« awarded and iſſued, did, the day and year, and 
at the place above-mentioned, voluntarily come 
* and ſurrender himſelf to us the major part of 
© the commiſſioners named and authorized in and 
by the ſaid commiſſion, and ſubmitted himſelf to 
de examined, and in all things to conform him- 


— — / c˖——X—?— — 


— CBS 


(a) Lord chancellor Hardwicke ſaid, as the acts of parliament were 
very perilous to bankrupte, it was reaſonable for a man, though he 
believed himſelf no bankrupt, to go before the commiſſioners, ſur- 
render, and ſubmit to be examined by them, ſtill proteſting himſelf 
no bankrupt ; and that after paſſing through all ſuch proceſs, his 
wy agreed the bankrupt might bring an action. See 2 N. Rep. 
326. pl. 107. 

(5) Stat. 5 Geo, 2. c. 30. f. 6. 

(c) The ſtatute ſays days, but the lord chancellor's order is for 


8 days, becauſe the fiſtieth day may happen to fall on a 
un a. 


— 
— — ͤ — — — — — — 
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« ſelf to the directions of the ſeveral ſtatutes made 
« and now. in force concerning bankrupts, and par- 
4 ticularly to the ſtatute made in the 

John Fenſhawe. © the fifth year of the reign of his 
& late majeſty king George the ſe- 


« cond, intituled, “ An, Act to prevent the com- 


« mitting of frauds by bankrupts,“ in order to have 
<« the, benefit of the ſaid act. Francis Gibbons. 
And the ſaid Francis Gibbons being ſworn and 


© examined the day and year aboveſaid, upon his 
+ oath ſaith, that he is not at preſent prepared to 
& make a full diſcloſure and diſcovery of his eſtate 


and effects, but prays further time for doing the 
* ſame to the next fitting, which 
Champion Branfil. © is hereby granted him accord- 
ek 75 ingly.“ >a 
Francis Gibbons, 


If the bankrupt ſurrenders himſelf at this meet- 
ing, the commiſſioners indorſe the following memo- 
randum, on his ſummonce to ſurrender ;_ by this he 
will be indiſputably proteted, _ 


At, &e. 


1% Memorandum, That the within named Francis 
Gibbons, the day and year, and at the place above- 
mentioned ſurrendered to us, whoſe names are 
* -hereunto fubſcribed, being the major part of the 
« commiſfioners named and authorized in and by 
« a commiſſion of bankrupt awarded and iſſued, 
and now in proſecution againſt the ſaid Francis 
6 Gibbons, and ſubmitted himſelf to be examined 
« from time to time touching his eſtate and effects, 
* and declared upon oath, that he was not prepared 
* to make a full diſcloſure and diſcovery, and 


«c 


6 prayed 


thou; 
miſh 
inter 
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« prayed further time for that purpoſe, which was 
& gtanted to him accordingly.” 
Thomas Nugent, 
John Fenjhave, 
Champion Branfi!, 


The bankrupt having (a) ſurrendered ſhall H Free 
from arreſt by his (b) creditors,. in coming to fur- 
render, and from his actual ſurrender to the com- 


miſſionets, for the forty two days, or ſuch further 


time as ſhall be allowed him for finiſhing his ex- 
amination, provided he was not in cuſtody at the 
time of His ſurrender and ſubmiſſion to be ex- 
amined. 

From the following caſe it appears, that the 
bankrupt will be free from arreſt by his credit6rs, 
from the notice in the Gazette, to the firſt fitting, 
though he has not afually ſurrendered to the com- 
miſſioners, if he does not miſbehave himſelf in the 
intermediate time. 

A commiſſion of bankrupt iſſued againſt Philips 
de Fries in the month of Jul 1732, and he was de- 
clared bankrupt, and required to ſurrender himſelf 
to the commiſſioners: and when the meſſenger ex- 
ecuted the warrant of ſeizure, the bankrupt, with- 
out reſiſtance, delivered up his keys and effects to 
him, and promiſed to ſubmit to the commiſſioners, 
and comply with the dite ctions of the act. 

The ſummonce was not ſerved upon him till the 
ſt day nancioned for his ſurrender in the Gazette 


aud thige days after executing the warrant and 


ſeizure) and about an hour after ſervice of the ſum- 
monce, and before he ſurrendered himſelf, be was 


(a) Stat. 5 Geo. 2. e. 30 4 2 
(5) Lord Ha- devicte laid, that bail were not creditors within the 
clauſe. Ak, Rep. 238. pl. 130. 


arreſted, 
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arreſted, and thereupon he petitioned the lord chan. 
cellor, amongſt other things, to be diſcharged: 
and the petition came on to be heard before he had 
ſurrendered himſelf; and upon the hearing, lord 
chancellor (a) King ſo far conſidered what he had 
done (and which was all that he could then do) ag 
a compliance with the act, that he held he ought 
to be diſcharged, but diſſuaded the bankrupt from 
ſuing the officer for the penalty ; and thereupon an 
order was made accordingly by conſent, 

If the bankrupt ſhall be arreſted for debt, or on 
any eſcape warrant, coming to ſurrender, or after 
his ſurrender, withia the time above-mentioned; 
then, on producing the ſummonce or notice under 
the hands of the commiſſioners or aſſignees, and 
giving the officer a copy thereof, he ſhall be diſ- 
charged; and in caſe any officer ſhall detain him, 
he (5) ſhall forfeit to the bankrupt, for his own uſe, 
51, for every day he ſhall detain him. 

In caſe the bankrupt happens to be in priſon at 
the time of his being declared bankrupt, and the 
petitioning creditor proves his debt at this meeting, 
and 1s — — of ſeeing ſuch bankrupt priſoner, 
the commiſſioners will give him a certificate of his 
having proved his debt, in purſuance of the (e) ſta- 
tute, 


The certificate, 


«© We whoſe names are hereunto ſubſcribed, be- 
« ing the major part of the commiſſioners named 
6% and authorized in and by a commiſſion of bank- 


(a) Beawwe's's Lex mercat. rediviv. 496. 
b) Stat. 5 Geo, 2. c. 30. ſ. 5. | 
c) Stat, 5 Geo, 2. e. 30. ſ. 19. 

| «& rupt 


« rupt awarded and iſſued, and now in 

« tion againſt Francis Gibbons of, &c. do 

« certify that Charles Jones of, &c. hath proved a 
« debt under the ſaid commiſſion. Witneſs our 
« hands this day of June, in the year 
« our Lord 1768.” 


Witneſs [clerk 40 Thomas Nugent, 
the commiſſion]. Jobn Fenſbaw, 
Champion Br 


Certificate for a judge or juſtice of peace to grant his 
_ apprehending and committing a bank« 
rup. 

In the matter of Francis 
Gibbons, bankrupt. 


«© We whoſe names are hereunto ſubſcribed, and 
*“ ſeals (a) ſet, DO HEREBY CERTIFY, that a com- 
« miſſion of bankrupt, under the Great Seal of 
Great Britain, grounded upon the ſeveral Rtatutes 
„made, and now in force, concerning bankrupts, 
« bearing date at Weftminfler, the 
day of October inftant, hath been awarded and 
e iſſued againſt FrancisGibbons of, &c. and directed 
to Thomas Nugent, John Fenſhawe, Champion Bran- 
*« fl, Eſquires, Richard Wood and Thomas Life, gen- 
* tlemen, thereby giving full power and authority, 
to the ſaid commiſſioners, four or three of them, 
©* to execute the ſame, AND WE DO FURTHER 
„ CERTIFY, that we being the major part of the 
* commiſhoners, by the ſaid commiſſon authorized, 
** have proceeded in the execution of the ſaid com- 
* miſſion, and have found, upon the due exami- 


+» © © uu SY FP 


(4) Sec Stat. 5 Gt, 2. c. 30. .. 14- 
„ nation 
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* nation of witneſſes, and other good proof upon 
6% oath, before us had and taken, that the ſaid 
& Francis Gibbons, before the date and ſuing forth 
< of the ſaid commiſſion, became bankrupt, to all 
« intents and purpoſes, within the compaſs, true 
« intent and meaning of the ſeveral ſtatutes made 
% and now in force concerning bankrupts, or 
60 2 ſome or one of them, before the date and 

ing forth of the ſaid commiſſion. Given un- 
ce der Our hands and ſeals at Series coffee-houſe, 


« Lincoln's Inn, in the county of Middleſex, this 


&«& day of June, in the year of our Lord 

« 1768. as | | 

Witneſs Thomas . \ Thomas Nugent. (L. S.) 
(a) Brown, John Fenſhawe. (L. S.) 


Champion Branfil. (L. S.) 


If there is any reaſon to apprehend that an ex- 
tent may iſſue at the ſuit of the crown againſt the 
dankrupt's effects, it will be proper to have a pro- 
viſional aſſignment executed at this meeting, which 
will entirely defeat ſuch extent. 35 


Proviſional (b) aſſignmeni. 


„ Tars INDENTURE, made the day of 
© June, in the eighth year of the reign of our ſo- 
« yvereign lord George the Third, by the grace 
« of God, of Great Britain, France and Ireland, 
4 king, defender of the faith, and. fo forth, and in 
« in the year of our Lord 1768. BETWEEN T- 


(a) This witneſs muſt prove the execution of the certificate, before 
the judge or juſtice, elſe he will not grant his warrant. ; 

() This is to be engroſſed two parts on half- crown ſtamped ſkins 
of parchment, - . 


mai 


„% mas Nugent, Fohn Fenſhawe, and Champion Bran- 
« fil, Eſquires, the major part of the commiſh n- 
« ers named and authorized, in and by a com- 
« miſſion of bankrupt, awarded and iſſued ag unt 
« Francis . Gibbons of, &c. of the one part, and 
« ]Pilliam Chesſhyre of, &c. gentleman, of the 
„ other part. WHEREAS his majelty's commiſſi n 
e under the Great Seal of Great Britain, grounded 
« upon the ſeveral ſtatutes made and now in force 
„concerning bankrupts, bearing date at - 
% minſler, the day of January in 
the year of our Lord 1768, hath been awarded 
e and iſſued againſt the ſaid Francis Gibbons, and 
and directed to Thomas Nugent, Fohn Fenſhawe, 
« Champion Branfil, Eſquires, Richard Wood and 
« Thomas Life, gentlemen, thereby giving full 
% power and authority to the ſaid commiſſioners, 
« four or three of them, to execute the ſame com- 
(+ * miſſion, as by the ſame commiſſion, relation 
e * being thereunto had, more fully and at large 
* it doth and may appear. AND WHEREAS up- 
on the execution of the ſaid commiſſion, it 2p- 
*« peared to the major part of the commiſſion- 
«ers in the ſaid commiſſion authorized, upon 
due examination of witneſſes and other ſuffi- 
* cient proof. upon oath, before them had and 


* * taken, that the ſaid Francis Gibbons did, from 
* the month of January 1760, carry on the trade 


10 


and buſineſs of a merchant, exporting and im- 
** porting divers kind of goods, and did by ſuch 
** trade and buſineſs ſeek and endeavour to 

his living, as other merchants uſually do, and 
in the courſe of his ſaid trading and dealing 
be he became indebted unto Charles Janes of, &c. 
* in the ſum of 1001; and upwards, for goods 
* {old and delivered. AND WHEREAS the ſaid 
Q „ Fran- 


6& 


cc 


„ things, and that there were alſo divers debts, 
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% Francis Gibbons did, in the judgment of the ma- 
« jor part of the ſaid commiſſioners, become 


* bankrupt to all intents and purpoſes, within the 


„ compaſs, true intent and meaning of the ſeveral 
& ſtatutes made, and now in force concerning 
„ bankrupts, or within ſome or one of them, be- 
“ fore the date and ſuing forth of the ſaid com. 
„ miſſion, and they did adjudge and declare him 
& bankrupt accordingly. AND WHEREAS the ſaid 
& commiſſioners, parties to theſe preſents, in fur- 
« ther execution of the ſaid commiſhon, and of 
ce the ſtatutes therein mentioned, have alſo found 
© out and diſcovered, or it otherwiſe appeared to 
„ them, that the ſaid Francis Gibbons at the time 
&« he became bankrupt, as aforeſaid, or afterwards, 
& was poſſeſſed of, intereſted in, or well intitled 
% unto ſundry goods, wares, chattels, merchan- 
c dizes, ftock in trade, houſhold ſtuff, implements 
% of houſhold, bedding, plate, linen, and other 


« ſum and ſums of money due and owing unto 
«© him the ſaid Francis Gibbons and his eſtate, from 
«« ſeveral perſons: AND WHEREAS the ſaid com- 

4 miſſioners, parties hereto, think it neceſſary, for 

„ the better preſerving and ſecuring the eſtate 
« of the ſaid Francis Gibbons, to appoint an afliz- 

&« nee proviſionally of his eſtate and effects, until 

© choice ſhall be made, by the major part in vs. 

© lue of the creditors of an aſſignee or aſſignee: 

© of the eſtate and effects of the ſaid bankrupt, 

„ purſuant to notice to be given in the London 

& Gazette for that purpoſe: Now THIS INDEN- 

© TURE WITNESSETH, that the ſaid commiſſion- 

« ers, parties to theſe preſents, for the purpose 

« aforeſaid, and in further execution of the ſaid 

© commiſſion, and of the ſtatutez therein men- 

| « tioned, 


* 
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« tioned, and by force and virtue thereof, and for 
« and in conſideration of the ſum of 5 5. of lawful 
« money of Great Britain, to them the ſaid com- 
« miffioners, parties to theſe preſents, in hand paid 
« by the ſaid William Chesfbyre, at or before tl. 
« ſcaling and delivering of theſe preſents, the receipt 
« whereof is hereby acknowledged, and alſo in 
„ conſideration of the covenants herein after con- 
« tained, on the part and behalf of the ſaid i 
e liam Chesſhyre, his heirs, executors and admini- 
&« ſtrators, to be kept, done, and performed, Do 
“hereby appoint the ſaid William Chesfbyre aſſignee 
„ of the eſtate and effects of the ſaid Francis Gib- 
“bons; and Have alſo ordered, bargained, fold, 
<< diſpoſed, aſhgzned, and ſet over; And by theſe 
e preſents DO, as much as in them the ſaid com- 
* © miffioners, parties to theſe preſents, lieth, and 
nts « they lawfully may order, bargain, ſell, diſpoſe, 
her « 2flign and ſet over, unto the ſaid William Chej- 
thy „ fyre, the meſſenger under the ſaid commiſſion, 
his executors, adminiſtrators, and aſſigns, all and 
„ ſingular the goods, wares, and merchandizes, 
« chattels, ſtock in trade, debts, ſum and ſums of 
„ money, houſhold ſtuff, and all implements of 
5+ houſhold, and other the perſonal eſtate what- 
* ſoever of the ſaid Francis Gibbons, of which be 
© was poſſeſſed, or intitled unto, or which any 
other perfon or perſons was or were poſſeſſed, 
I TRUST for him at the time be became 
* bankrupt, or at any time ſince; To mAave 
„ AND TO HOLD, aſk demand, ſue for, reco- 
ver, levy, and receive all and fingular the pre- 


ion. miſes thereby affigned, or mentioned, or intend- 
* * ed fa to be, unto the ſaid illiam Cherfoyre, 
> ſal 


* his executors, adminiſtrators and aſigns, In 
% TRUST for the immediate preſetvation therc of, 
Q 2 « and 


* 


| 
| 
| 
| 
| 
| 
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© and to and for the © benefit, and advantage of 


: 
&« al} the creditors of the ſaid Francis Gibbons, who n 
„ have already: ſought, or ſhall hereafter, in due 6 * 
„% time, come in and ſeek relief under the ſaid ce 0 
% commiſſion, according to the ſeveral ſtatutes « th 
* therein mentioned, or ſome or one of them, and « 5 
* to and for no other uſe, truſt, intent, or purpoſe « tin 
& whatſoever ; AND the ſaid William Gheshyre doth 4e ſut 
<< hereby for himſelf, his heirs, executors, and ad- « de 
* miniſtrators, and for every. of them, covenant, « b 
«© promiſe, and agree, to and with the ſaid com- « rs 
« miſſioners, parties to theſe preſents, their exe- « eye 
* cutors and adminiſtrators, and to and with every « Jan 
© of them, in manner and form following, (that is &« wh 
to ſay) That he the ſaid William Cheshyre, his cc wie 
ce heirs, executors, or adminiſtrators, ſome or one « pla 
« of them, ſhall and will, as ſoon as an aſſignee or cc = 
« afhgnees of the ſaid bankrupt's eflate and effects 44 ſyſt: 
« {hall be duly choſen and appointed, purſuant to « of t 
„notice in the London Gazette, and when he ſhall « acts 
ebe there unto required for that purpoſe, join with « iam 
the major part of the commiſſioners named in & com 
the ſaid commiſſion, in the making an aſſign- « In 1 
„ ment of all and ſingular the ſaid goods, chat: & preſe 
tels, debts, ſum and ſums of money, wares and WW © hanc 
& merchandizes, and all other the premiſſes here- « writi 
© jin before mentioned or intended to be hereby 
e aſſigned, unto ſuch perſon or perſons as ſhall } 
„ be duly choſen and appointed to be the aſſignee 
&« or aflignees of the ſaid bankrupt's eſtate ; AND « 
« that he the ſaid William Ches/byre ſhall and will .. “ 
« alſo deliver up all the eſtate and effects of the . and 
&« ſaid bankrupt, as ſhall or may have come to Wi. rd 
« the hands or poſſeſſion of him the ſaid Millan . de 
e Cheshyre, or to the hands or poſſeſſion of any ook 
cc other perſons, IN TRUST for him and for his (a) The 
| ule, 2 the Gaze 


«a 


N © uſe, unto ſuch perſon or perſons 2s ſhall be duly 
| « choſen aſſignee or aſſignees of the ſaid bankrupt's 
- « eftate and effects, or o herwile as the ſaid commiſ- 
« ſioners ſhall direct or appoint. Ax Dp FURTHER 
$ « that he the ſaid Villiam Cheiſbyre his he te, cac- 
| « cutors, and adminiſtrators, ſhall and will from 
e « time to time, and at all times hereaſter, well and 
j « ſuſſiciently ſave, defend, keep harmleſs, and in- 
- « demnified, ALL the ſaid commiſſioners in and 
k « by the ſaid commiſſion named and authorized, 
[+ « their heirs, executors, and adminiftrators, and 
te every of them, their and every of their bodies, 
U « lands, tenements, goods, chattels, and eftare 
Is « whatſoever, of, from, and againſt all and al 
ls « manner of action and actions, Caits, arreſts, con 
1e « plaints, coſts, damages, and expences, what- 
or « ſoever, which they or any of them ſhall or may 


1s &« ſuſtain, or be put un:o, for or by reaſon or means 
to « of this preſent deed of aſſignment, or any act or 
all « as to be done or exec.tcd by him the laid 7 
th « liam Chesſhyre in purſuance or by virtue of the ſaid 
in © commiſhon, or deed of aſſigument reſpectively. 
n- « IN WITNESS whereof the ſaid parties to theſe 
at- &« preſents have hereunto interchangeably ſet their 


nd“ hands and ſeals the day and year abovc- 
« written.” 


by 

— Advertiſement (a) for the Gazette. * 

* « Whereas a commiGon of bankrupt is awarded 
a * and iflued forth againſt Francis Gibbons of, &c. 


* and he being declared bankrupt, is hereby re- 
* quired to ſurrender himſelf to the commiſſioners 
* In the ſaid commiſſion named, or the major part 


(a) The meſſeager pays for the room, and inſerts this advertiſement 


2 the Gazette, 
5a Q3g * of 


| 
| 
| 
| 


of them (a) on the Day of next at 
© o'clock in the noon 3 on the day 


of the ſame month at o'clock in the 

„ noon; on the following, at 
«6 . o'clock in the noon, at Guildhall, 
London, and make a full diſcovery and diſcloſure 
« of his eſtate and effects; when and where the 
& creditors are to come prepared to prove their 
& debis ; at the ſecond fitting to chuſe aſſignees; 
«© and at the Jaſt fitting the ſaid bankrupt is 
&« required to finiſh his examination; and the cre- 
6 ditors are to aſſent to or diſſent from the allow- 
„ ance of his certificate: all perſons indebted to 
© the ſaid bankrupt, or who have any of his effects, 
te are not to pay or deliver the ſame, but to whom 
« the commiſſioners ſhall appoint, but give notice 
« to (6).” 


day of 


Firſt Sitting at Guildball. | 


Againſt this ſitting the practiſer ſhould pro- 
vide himſelf with the Gazette, in which the ſitting 
at Guildhall, fixed by the commiſſioners, are in- 
ſerted. 

As creditors may come in at this fitting, we 
will here give precedents of the ſeveral forms of 
depoſitions, neceſſary from the, various demands of 
creditors: firſt obſerving, once for all, that ac- 
compts current, aſſignments, bills of exchange, 
bonds, decrees, letters of adminiſtration, notes of 
hand, probates of wills, proteſts, reports, and all 
other ſecurities whatſoever, muſt be produced by 
the reſpedive creditors, at the time of their proving 


(a) Theſe ſittings ſhould be ten or eleven days diſtance from each 


other, and the laſt fitting muſt be on the ferty-ſecond day, from the 
date of the Gazette, 


(5) The clerk to the commiſſion, f 
as a thell 


(a) 2 
(6) 2 


* 
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their debts, and be exhibited to the commiſſioners. 
And alſo further obſerving that the commiſſioners 
are not authorized to receive proof of debts at private 
meetings; they ought to be public ſittings, and ſcven 
days notice thereof at Jeaſt previouſly given in the 
London Gazette; and notwithſtanding the debts to 
be proved, ſhould be ſo directed by an order (rom 
o the great ſeal, 


:  - Oath for proving a Debt. 

7 & You ſhall ſwear, that Francs Gibbons of, &c. 

to ce at the time of his becoming bankrupt, was juſt- 

„ &« iy and bond fide indebted to you in the ſum of 

m 6c and that you have not ſince been any 

co % ways paid or ſatisfied the ſame, or any part there- 
« of,” „ So help you God.” 


Though (a) a witneſs will neither lay his hand 
on, nor kiſs the book, on his being ſworn, yet his 
evidence is good, 

* Jews are ſuffered to put {b) on their hats while 
they take the oath. 


10 Be ſure to inquire whether the debt was contral- 
ed while the bankrupt was in trade. 

we . 

of Depoſitions. 

$ of All creditors muſt ſign and ſwear to the truth of 

3 the depoſitions or proofs of their debts. 


Depoſition of the petitioning Creditor's Debt. 


At Guidball, London, May 7th, 1768. 


Thomas Nugent, * Charles Jones of High Ha- 
Bern, in the county of Middle- 


(a) 2 Sid. 6. Ark. Rep. 42. 
(6) 2 Stra, $21. +. 


— 24 «ſexy 


2 


5 Richard Mood. 


Lo 
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«« ſex, mercer, being ſworn and examined the day 
% and year, and at the place aboveſaid, upon his 
« oath ſaith, that Francis Gibbons of, &c. the per- 
„ ſon againſt whom the commiſſion of bankrupt, 
„ now in proſecution, is awarded and iſſued, was 


340 


„ before the date and fuing forth 
« of the ſaid commiſſion, and 
« ſtil] is juſtly and truly indebted 
“ unto him this examinant in the ſum of Zool. for 
6: goods fold and delivered by this examinant, to 
& the fa'd Francs Gibbons, before he became bank- 
« rupt, for which ſaid ſum of 300. or any part 
„ thereof, this examinant hath not received any 

| „ ſecurity or ſatisfaction what- 
Champion Branfil.“ ever,” 


John Fenſhawe. 


Charles Joni. 


For a depoſition of trading, ſee fol. 284. and act 
of bankruptcy, fol. 290. | 


For divers ſums of money. 
| At, &c, 
Thomas Nugent, *© John Leigh of, Kc. being 


« ſworn and examined, the day 
„ and year, and at the place aboveſaid, before, &c, 
„ upon his oath ſaith, that Francis Gibbons of, &c. 
e the perſon againſt whom the commiſſion of 
„ bankrupt now in proſecution, is awarded and i[- 
« ſued, was before the date and ſuing forth of the 
% ſaid commiſſion, and till is, juſtly and truly in- 
c debted unto him this examinant, in the ſum of 
& 70l. for monies had and received 
ce by the ſaid bankrupt, to and 
© for the uſe, and on the ac- 
« cmpt of him this examinant; and alſo in the 
« further ſum of 100. for money lent the ſaid 


„ bankrupt. 
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ec bankrupt by him this examinant; and alſo 14 
« the further ſum of 121. for money paid by this 
« examinant, to and for the uſe of the ſaid bank 
« rupt, and by his order; which ſaid ſeveral ſums 
« of money were received by, lent to, and paid fof 
« the ſaid Francis Gibbons, before he became bank - 
6 rupt, for which or any of them, or any part there- 
© of, this examinant hath not had, or received, 
& any ſecurity or ſatisfaQion,” 


J rerun oo 


Thomas Life. Jabn Leigh. 
Adminiſtratrix. 
t 5 ' * 
/ Thomas Nugent, & Mary Combes of, &c. widow 
p | % and adminiſtratrix of all and 
. &© ſingular the goods and chattels, rights, and 


& credits, which were of James Combes her late 

q © huſband deceaſed, at the time of his death, be- 
ing (worn, &c. (as above) and ſtill is indebted 

© to this examinant in the ſum 

Richard Mood. of 1001. for goods fold and 
© delivered by the ſaid James 

« Combes in his life-time, to the ſaid Francis Gib+ 
© bons, before he became bankrupt, for which 
&« (aid ſum of 100. or any part thereof, this exa- 
% minant hath not received, (nor did her ſaid late 
* huſband in his life-time, to her knowledge or 
belief receive) any ſecurity or ſa- 


Thomas Life. tisſaction.“ « Mary Combes.” 
Ahne (a) of a bankrupt. 
At, &c. 


Thomas Nugent, . Abraham Bentley of, &c. one 
© ot the aſſigaees of the eſtate 
« and effects of Rowland Roſs of, &c. bankrup*, 


(a) See fol. 97. 
Qs5 e. 
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« &c. (as before) and till is juſtly and truly in- 


u 
„ debted unto him this deponent and to John 5 
« Mirth of, &c. aſſignees to the eſtate and ef. ty, 
« fects of the faid Rowland Roſs, in the ſum of by 
© 50 l. for goods fold and deli- rup 
Richard Mad. “ vered to the ſaid Francis Gib. for 
„ bons before he became bank- ſitii 
& rupt, by the ſaid Rowland Roſs, before he be- 
„ came bankrupt, as appears to this examinant, 
& by the books of accompt of the ſaid bankrupt, 
© now in the cuſtody or power of this exami- 
cc nant, and the ſaid Fohn Mirth, or one of them, 
& for which ſaid ſum of 50 J. or any part thereof, Jol 
this examinant (nor the ſaid Fohn Mirib to the | 
„ knowledge or belief of this - examinant) hath 10 f 
; * received any manner of ſecu- GS 3 
Thomas Life. - ** rity or ſatisfaction whatſo- «y 
> 4 106 a.” « 7 
Lai Abraham Bentlty, « & 
The uſual depoſition on this occaſion is,“ By b 
a bankrupt on behalf of his affignee ;* now we *Y 
apprehend that ſuch depoſition is improper, be- „th 
cauſe the bankrupt may happen to have received in 
the debt ſince his bankruptey; and if ſo, the * of 
debtor might be obliged to repay or refund it to 
the aſſignees, yet ſure it would be ſuch a payment Chan 
to the bankrupt, as to make him object to ſwear 
& that he had not received the ſame, or any part A of 
& thereof, or any ſecurity or ſatisfafion whatſoever.” 4 du 
And according to this doctrine, the bankrupt mult ** thi 
either in ſome caſes be perjured, or his cigdi- | 
tors loſe part of his eſtate and effects. What 71 
gave riſe to the bankrupt's making ſuch depoli- © one 
tion, ſeems to have been, becauſe it was neceflary, A on 


for him to ſwear to the debt at Jaw, but that was 
for this particular reaſon, becauſe his debtor could 


not be held to bail (or arreſted) unleſs the bank- 
rup! 
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rupt himſelf made affidavit of the debt; a poſitive 
oath being required to deprive a man of his liber- 
ty, but as the liberty of the ſubjeQ is not affected 
by a depoſition of debt under a commiſſion of bank- 
rupt, there is no occaſion for ſuch oath. There» 
fore we decline making a precedent of A 


ſition by a bankrupt on behalf of his aſſignee.” 


4 | Aﬀſegnee of a (a) debt. 

2 

- At, &c. 

y 

, Jobn Fenſbatun. James Welſh of, &c. and 
e 8 « Miles Crouch of, &c, being 
h “ ſeverally ſworn and examined, the day and year, 


et and at the place aboveſaid, upon their oaths ſe- 
« yerally ſay; and firſt this examinant James 
« J/lſh for himſelf ſaith, that Francis Gibbons of, 


. « &c. the perſon againſt whom the commiſſion of 
; « bankrupt now in proſecution is awarded and 
J e iſſued, was before the date and ſuing forth of 


the ſaid commiſſion, and ſtill is juſtly and truly 


1 « indebted unto him this examinant, in the ſum 
he © of 30 J. by virtue of a certain indenture of 
to & affignment, duly executed by 


Champion Branfil. * the ſaid Miles Crouch to this 

| „ examinant, dated the day 
“of June 1768, of one (6) debt or ſum of 30 1. 
„ due and owing to the faid Miles Crouch, from 


uſt e the ſaid Francis Gibbons, before he become bank- 
- (a) See fol. 93. 

a (5) 'f the creditor is the afſignce of a bond you ſay here, © f 
oli- ©« one bond or obligation, entered into by the ald bankrupt un's 
ary © the ſaid Miles Crouch, in the penal ſum of with con- 

f * dition, for payment, by the ſaid bankrupt, to the ſaid Aﬀiles 
Wy Crouch, the ſum of the money due], with lawful ig- 
u 


© tereſt for the ſame, on a day long fince paſt.” 
4 6 


—— i at 1 


22 


= 


« rupt, - 


3 


TTT 
” an 


— 


— one - — — * 


— 
—_— — 


— — — — 
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„ rupt, and both theſe examinants ſay that they 


«© have not, nor hath either of them, to the know- 
6 ledge or belief of the other of them, received any 
„ ſecuiity or ſatisfaction whatſoever, for the ſaid 

: * ſum of 30/, or any part there- 


Richard Mood. olf.“ 
” * Welſh. 


tes Crouch. 


Attorney (a). 
At, &c. 


« Edward Smith of, &c. ſas 
« uſual to] and ſtill is juſtly in- 
© debted unto him this examinant in the ſum of 
& 401, for the attendance, (3) fees, and monies 
& laid out and expended by, him this examinant 
© in and about the affairs and buſineſs of the ſaid 
*« Francs Gibbons, before he be 
Champion Branfil. *« came bankrupt, for which ſaid 
„ ſum, &c. [as uſual] fave a 
6 note ſigned © A. Sidney,” dated 18 Aug. laſt 
« for 20/. payable to the bankrupt, and indorſed 
„ by him to this examinant, and alſo fave and 
* except, that he this examinant has brought an 
% aQtion for the ſaid debt in his majeſty's court of 
« Ring's Bench, at Meſiminſler, wherein bail has 
| been put in above for the ſaid 
Richard Mood. © bankrupt.”. 


Themas Nugent. 


Edward Smith, 


(a) See fol. 100, 

() We apprehend that under commiſſions of bankrupt, an at- 
torney or ſolicitor is not obliged to deliver a bill, or to ſubmit to a 
taxation: See Nayn. Read. on Stat, Ceo. II. 71, The courts at Jaw 
have determined that the act for their regulation does not extend to 
their executors or adminiſtrators. Comb, 348. Barnes's Notes C. 
P. 91. Ardr. 276. 2 Sa. 1056. We would nat be underſtood 
to include the clerk of the commiſſion's bill of fees in this obſervation. 


Un 


Jab 


Ri 


To 


Ch 
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On Bill of Exchange. 


John Fenſhawe, 


Richard Waed. 


Thomas Life. 


Tobn Fenſhawe. 


At, &c. 


4 Robert Bond, of, &c. [as uſual] 
« and ſtill is juſtly and truly in- 
„ debted Wnto him this exami- 
* nant in the ſum of gol. by 
virtue of a bill of exchange 
« drawn by the ſaid Francis C- 
c bons, before he became bank- 
& rupt, on the day of hft, 
«© upon Charles Dingley, for pay- 
* ment of the ſaid ſum of 407. 
« fix days after date, for value 
«© received of this examinant, 
6 for which ſaid ſum of 401. ke. 
« Cas uſual] ſave and except the 
„ faid bill of exchange, and two 
© more bills of the like effect, 
« and the proteſts for non-ac- 
© ceptance and non-payment of 
& the ſaid bill.“ 


Robert Bond. 
On Band. 
At, &c. 
& Peter Sainthill of, &c. [as uſual 


* to] in the ſum of 1000. for 
% principal and intereſt due to 
« this examinant, by virtue of 
„ one bond or obligation bear- 


Champion Branfil.“ ing date the day of 
| «6 


17 under the hand 

« and ſeal of the ſaid Francis Gib- 
bons, before he became bankrupt, 
« for 


* 


+ 


60 


cc 


60 
Cc 


et 
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Richard Nod. bond. or. obligation.” 


«c- 
66 


& for which ſaid ſum, &c. [az 
* uſual] ſave and except the ſaid 


Peter Sainthill, 


a” Or chus, 
At, &c. 


* Edward Tronfide of Londen, Eſquire, being 


60 
66 


ſworn and examined the day and year, and at 
the place above - mentioned, before the major 
part of the commiſſioners named and authorized 


in and by a commiſſion of bankrupt awarded 


and iſſued, and now in proſecution againſt Fran- 
cis Gibbons of, &c. upon his oath ſaith, that the 


ſaid Francis Gibbons was before the date and ſu- 


ing forth of the ſaid commiſſion, and ſtill is 


juſtly and truly indebted to this examinant, in 


the ſum of 500 ,. for ſo much money lent and 


advanced by this examinant to the ſaid Francis 


Gibbons before he became bankrupt, and alſo in 
the further ſum of 175 LF. for intereſt due there - 
on before the time aforefaid, making together 
the ſum of 675 C. for which, or any part there- 
of, this examinant hath not received any ſecurity 


or ſatis faction whatſoever, ſave and except a cer- 


tain bond or obligation, dated the day 


of | which was in the year of our 
Lord 1763, under the hands and ſeals of Fohn 


& FJahnſen, of London, Eſqiure, Charles Cole of Twick- 


enham, in the county of Middleſex, gentleman, 
and the ſaid bankrupt, by the name and deſcrip- 
tion of Francis Gibbons of London, merchant, in 
the penalty of 1000 L. conditioned for the pay- 
ment of 500 /. and intereſt, on the | 

day of next enſuing the date 
of the ſaid bond or obligation,” 


Coun- 


Nicl 


at Guildball. . 3 


Country creditors. 


The debts of the country creditors muſt be- 
proved by affidavits ſworn before a maſter extraor- 
dinary of the court of Chancery, in the country, 
and produced and exhibited to the commiſſionefs, 
at one of their fittings in London, They ſhould be 
the ſame in ſub/fance as depoſitions, otherwiſe they 
will be rejected, but their forms muſt be altered; 
the addition and deſcription of the bankrupt in the 
commiſſion muſt be exactly ſet forth in the affida» 
vits, otherwiſe they will not be admitted. 

If the creditor has any ſecurity for his debt, he 
muſt annex it to, or ſet it out in his affidavit, and 
« alſo ſave and except it therein. 


Thomas Nugent. 


John Fenſhawe, 


Richard TWaad, 


On Decree. 
At, &c. 


& Charles Meriton of, &c. [as 
before] and ftill is juſtly and 
truly indebted unto him this ex- 
«-aminant in the ſum of 500 l. 
* decreed to this examinant by a 
& decree of the high court of Chan- 
% cery, dated the 18th day of May 
now laſt paſt, pronounced be- 
14 fore the ſaid Francis Gibbons be- 
© came bankrupt, in a cauſe de- 
« pending in the faid court, 
% wherein he this examinant is 
& complainant, and the ſaid 
« bankrupt is defendant ; for 
„ which ſaid ſum, &c. | as 
„ uſual.J” 

; Charles Meriton. 
Executor 


Ni Sitting 


Executor (a). 
| At, &c. | 


& Jobn James of, &c. executor 

of the laſt will and teſtament of 

Nicholas Bradſbaw, late of, &c, 

& deceaſed, being ſworn, &c. Cas 

| % uſual] for which ſaid ſum of, 

Jobn Fenſhawe, © &c. [as uſual} ſave and except 

« a warrant of attorney dated the 

ce day of June 1768, for 

c confefling judgment on a mutu- 

& atus in his majeſty's court of 
Richard Mood. Common Pleas at Weſtminſter.” 

$44 Jobn James. 


Creditor (b) by judgment. 
At, Ke. 


Yobn Funſbatbe. George Welp, of, &. Joſepb 
7 | om" 6 Milner? of, 2 Mary 755 
& of, &c. Las uſual] and till is juſtly and truly 
« indebted unto theſe examinants, in the ſum of 
« 8 50 l. of lawful money of Great Britain, before 
< he became bankrupt, for damages and (c) coſts 
& recovered by theſe examinants, in his majeſty's 
„court of King's Bench at Weſtminſter, in or about 

« Eaſter term laſt, againſt the ſaid 
Champion Branfil. . bankrupt, in an action upon the 

ce caſe, for promiſes, for which 


£ Thomas N uge ut. 


(a) See fol. 122. 

(6) See fol. 125, , 

(e) If the judgment is interlocutory only, the commiſſioners will 
not allow the plaintiff to add coſts to his debt. See fol, 148. 


ſaid 
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« ſaid ſum of 8501. or any part thereof, theſe ex- 
« aminants have not, nor hath any of them, to 
« the wr tae. or belief of the other of them, re- 
« ceived any ſatisfaction or fecurity whatſoever, 
« ſave and except the ſaid judgment, in the ſaid 
„court of King's Bench, Fo. on or about the 

% feventh day of June 1768, and 
Richard Mood. entered on the roll 862. 


George W, 
Feſepb 2 
Mary Jepp. 


If the judgment be on a writ of inquiry, the () 
inquiſition muſt be exhibited ; if on a verdict, the 
(a) Poſtea; if on a conſeſſion, the judgment paper 
is to be exhibited ; but lord Hardwicke (] ſeems to 
think that a copy of the judgment itſelf ought to 
be produced; if ſo, it muſt be on treble fix-penny 
ſtamped paper, and examined by the original re- 
cord, for which purpoſe you muſt apply, if it be 
E in B. R. to Mr. Walls, at his office, 

0. 12, Holborn Court, Gray's Ian; if it be a judg- 
ment of C. B. you muſt apply to Mr. Stubbs, clerk 
of the treaſury, at his houſe in Old Palace Yard, 
Weftminſler. 


Mortgagee (c ). 
At, &c. , 


John Fenſhawe, % James Strange of, &c. [ an 
„ uſual] ſave and except one in- 


« denture of mortgage, bearing 


(a) This muſt be underſtood of B. R. for in C. B. the prothons- 
tory keeps it in order to deliver it over to the clerk of the judgments, 
which is not afterwards to be taken out of the office, without leave 
of the court. Reg. C. B. Trin. 13 Geo- 2. 

(a) Ath. Rep. 83. 

(<) See fol. 131. 


: 
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A « date the £ day of June 

« 1768; for the payment of 420], 

| % on the 22d day of Auge 1768, 
Richard Mood. which ſaid mortgage this ex- 
. | © aminant doth agree or aſſign, 
* and doth hereby ſurrender and 

give up for the benefit of the 

« creditors claiming or ſeekin 

Wn e relief under the ſaid 4. 
Thomas Life. * ſion.“ Jonas Strong. 


* 


The 


On note of band. 
At, &c. 


Thomas Nugent, “ E. B. of, &c. being ſworn 
 « &e. [as uſual] and ſtill is juſtly 

and truly indebted to this examinant, in the 
ſum of 890 J. and upwards, for money lent by 

« this examinant to the ſaid Francis Gibbons, before 
© he became bankrupt, for which ſaid fum of 
890 J. or any part thereof, this examinant hath 
«© not received any ſatis faction or ſecurity whatſo- 
<< ever, ſave the ſeven following promiſory notes; 
* one dated the 22th of May 1767, under the hand 
« of the ſaid Francis Gibbons, whereby he promiſes 
<< to pay to this examinant, or order, one year at- 
& ter date, 200 J. with (a) inte- 

Champion Branfil. ** tereſt ; the other ſix promiſory 
© notes are under the hand of 

© one A, F. and made payable to the ſaid Frans 
% Gibbons, and by the ſaid Francis Gibbons indorſed 
„ (6) to this examinant, and are for the ſeyeral and 


() Intereſt is not allowable in bankrupt caſes, unleſs it be expreſly 
mentioned in the body of the note, See fol. 168. 


(5b) An indorſed note may be proved under the ſeveral commiſſions, 
vatil the party is ſatisfied his whole debts. See fol. x01, 102- 


reſpectiye 


cn» cu N 


at Guildhall. 351 


« reſpeive ſums 1 one dated 19 Septem- 
« ber 1766, for 150 J payable fix mon hs alter date 3 
« another dated 18th Ofober 1766, for 90 J. pay- 
« able ſix months after date; another Sth Nowem- 
« ber, 1766, for 100 J. payable four months after 
« date; another dated 4th December 1766, for 115 1. 
« payable five months after date; and the other 

of the ſaid notes dated 26th of 
Richard Nod. . December 1766, for 125 . pay» 

« able {ix months aſter _ * 


| By partners, 
At, &c. 


Thomas Nugent, ** James Lalley of, &c. as uſual] 
& and ſtill is juſtly and truly in- 
60 2 unto bim this examinant, 
and George Adams his paggger in 
<« trade, in the ſum of 207, for 
«© goods ſold and delivered by this 
« examinant, and the ſaid George 
©, Adams in partnerſhip as afore- 
Tobn Fenſbawe. “ ſaid, to the ſaid Francis Gibbons, 
„ before he became bankrupt, for 
« which ſaid ſum of 201. or any 
«© part thereof, this examinant 
„ hath not, nor hath bis partner, 
&* to his knowledge or belief, te · 
* ceived any ſecurity or ſatisfac- 
„ ton whatſoever. 


Upon a policy of inſurance. 


% John Wilkes of London, Eſq. one of the mana» 
gers, owners, and agents, of the Liberty priva- 
teer, 


— o 
Wd 
F 
* % 


© 
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„ teer, being ſworn, &c. [as uſual] and ſtill is juft- 
. ly and truly indebted unto him this examinant 
and others, the owners, captains, officers and 

* crews of the ſaid privatecr, in the ſum of two 
hundred and twenty-nine pounds ten ſhillings, 

e by virtue of a policy of inſurance made out in 

* the names of Charles Church and Fohn Lloyd, late 
© of London, merchants, ſince deceaſed (who were 
„ two other ofthe managers, owners, and agents 
of the ſaid privateer) and ſubſcribed by the (aid 
& Frantts Gibbons, on or about the 11th day of 7uly 
«© 1768, before he became bankrupt, for the ſum 
« of three hundred pounds upon goods Joaden or 
© to be loaden on board the ſhip * Bute, a prize 
6 taken by the ſaid privateer, but not condemned, 
« James Martin, maſter, for a voyage at and from 
& Scotland, a port in Europe, in the poſſeſſion of 
the crown of Great Britain to Londen, at 5 l. per 
«© cent. premium, and in caſe of loſs to abate two 
«© poi per cent. and by the ſaid policy it was and 
* 1 that the ſaid goods and merchandizes 
* ſhould be valued at one hundred and fifty pounds, 
cc and no other or further proof of intereſt ſhould 
c be required than the ſaid poliey, And the aſſu- 
6 rers thereby agreed that the production of the 
« ſaid policy ſhould be a ſufficient proof, not only 
& of the amount or value of the intereſt as therein 
4 before agreed, but alſo of the property of the aſ- 
& ſured in the ſaid goods, though not condemned, 
« without any other evidence whatſoever : and it 
s was and is by the ſaid policy further agreed, that 
« in caſe the ſhip and cargo were or ſhould be diſ- 
© poſed of at Scotland, to return four pounds per 
ce cent. warranted to depart with convoy; and this 
« examinant further ſaith, that the ſaid ſhip in the 
c“ due proſecution of her ſaid voyage for London, 
« was ſtranded on the coaſt of , by means 
| | | 6 whereof 


CY 
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te whereof an average loſs did accrue on the ſaid 
« policy, which ſaid average Joſs the other under- 
«« writers on the 27th day of Auguſt 1768, adjuſted 
at ſeventy- ſix pounds ten ſhillings per cert. to pay 
« in a month by ſubſcribing their names to an in- 
„ dorſement on the back of the ſaid palcy in the 
« words and figures following (that to ſoy) 
« London the 27th Auguſt 1768, adjuſtedan — 
ſh! 
this 


« loſs on this policy at ſeventy-ſix Wands ten 
« ſhillings per cent. to pay in a month.” 
« examinant further ſaith, that the ſaid Francis Gib- 
bens is indebted to this examinant and the other 
« owners, officers, Captains and cxews of the ſaid 
<« privateer, in the ſaid ſum of 2297. 105. in re- 
« ſpe of the ſame ſo adjuſted at 761. 40 5. per 
ce cent. as aforeſaid average s; © for which ſaid 
« ſum of 229 J. 105. or any part thereof, ex- 
« aminant hath not, nor did the ſaid Charles Chun 
6& and John Lloyd deceaſed, or either of them in their 
« reſpective life-times, nor hath any other Wrſon 
or perſons for his or either of their uſe or uſes, 
« or for the uſe of any other perſon or perſons in- 
*« tereſted in the ſaid policy, to the knowledge or 
e belicf of this exWinant, had or received any ſa- 
e tisfaion or ſecurity whatſoever, fave and ex- 


« cept the ſaid policy.“ * Tobu Wilkes, 
_ Creditor on report in chancery. 
At, &c. 


Thomas Nugent. &« Daniel Goodyer of, &c. [ as 
« uſual] and ftill is juſtly and truly 
«6 indebted unto him this exami- 
% nant in the ſum of 1007. te- 
6 ported due to him from the ſaid 
« Francis Gibbons, by Thomas , 4 
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ge den, Eſq. one of the maſters of 


d the high court of Chancery, as 
Champion Branfil. a by his report dated the 20th day 
« of May laſt, made in a cauſe 
« depending in the ſaid court, 
«© wherein this examinant is com- 
„ plainant, and the ſaid Francis 
| Gibbons is defendant, may more 
* „fully appear; for which ſaid 

omas Life, ſum, &c. [as uſual.]“ 

* . b Daniel Goodher. 


As the vantihupe appeared and ſurrendered at the 
firſt meeting, there is no occaſion to repeat the 
F or i Poe refer the reader to fol. 327, 

but if rupt has not yet ſurrendered, 
des at "ts ſitting, then prepare the following 


I 


* memorandum, 


| 
0 


* 


>a 
+ 
* 


At, &c. 


+ Memorandum, That we, the major part of the 
& commiſſioners, named andauthorized in and by 
a commiſſion of bankrupt awarded and iſſued, 
and now ip proſecution againſt Francis Gibbons, 
«© of, &c. met the day and year, and at the place 
* above-mentioned, purſuant to notice in the Lon- 
« don Gazatte for that purpoſe ; but the ſaid Fran- 
& cis Gibbons did not ſurrender himſelf to us, or 
„ make any diſcloſure or diſcovery of his eſtate or 
6“ effects, or ſend any excuſe why he did not. 
Themas Nugent. 
John Fenſhawe. 
Champion Branfil. 


If neither the bankrupt ſurrenders, nor any 
creditor proves or claims a debt at this ſitting, 
6 | which 


4% del 


Cr; 
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which is not unuſua', this memorandum ſeems 
proper. 


At, &c. 


e Memorandum, that we the majar part of the 
„ commiſſioners named and authorized, in and by 
« commiſſion of bankrupt awarded and iſſucs, 
e againſt Francis Gibbons, met the day and year, 
« and at the place aboveſaid, purſuant to ſuch no- 
« tice, nor did any creditor prove or claim any 
« debt under the ſaid commiſſion. 


Thema, Nugent, 
Champion Branfi. 
1 1 Weed. 


Creditors who may not be able tolllttend the next 
ſitting, to vote in the choice of aſſignees, and de- 
ſirous of making over their votes, to ſome other 


perſon, muſt execute a deed for that purpoſe, W the 
following effect: - . 


Letter to attorney ave in the choice of aſſignees. 


„ Know ALL Men by theſe preſents, that IT 
„ Harriot Luther, of, &c. one of the creditors of 
* (a) Francs Gibbons of, &c. againſt whom a com- 
© miſſion of bankrupt under the Great Seal of Great 
« Britain, hath been awarded and iſſued, HAvE 
made, ordained, conſtituted, and appointed; and 
„ by theſe preſents Do make, ordain, conſtitute, 
and appoint George Lucas of, &c. my true and 
* lawful attorney for me, and in my name, place 
* and ſtead, to appear before the commiſſioners in 


(a) The addition of the bankrupt muſt be exatly as in the 
commiſſion, others iſe it does not appear that the bankrupt is the 
debtor, and for this defect therefore the commiſſioners will rejeR it. 


* and 


*. 
* 


the ſame be divided, 
C my name to (a) vote in the choice of one or mote 
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* 


L and by the ſaid commiſſion, named and autho- 
& rized, or the major pait of them, at Guildhal, 
8 London: or elſewhere, at the days and times a 

& pointed in the Londen Gazette, for the choice of 
5. aſſignees of the eſtate and effects of the ſaid Fran- 


2 tis Gibbons ; and then and there for me, and in 


my name to conſent with whom the monies to 
« be received from time to time out of the (aid 
c bankrupt's-eſtate and effects, ſhall remain until 
And alſo for me, and in 


« aſſignee or aſſignees of the ſaid bankupt's eſtate 
&« and effect as my ſaid attorney, or the commil- 


_ «"fioners and creditors then preſent ſhall think 


* 
1 
1 
"8 
© F 


© moſt fit andypro for the better management, 
60 getting ne x wh and ſecuring of a ſaid 
« bankrupt'#Wate and effects. And alſo in caſe 
& that I the ſaid Harriet Luther ſhould. happen to 
«© be choſen aſſignee under the ſaid commiſſion, at 
te ſuch meeting of the creditors of the ſaid Franci 
« G:bbos then as my ſaid attorney, and for me, 
4 and it my name, to accept the ſaid truſt, and to 
« execute a counter- part of the affignment to the 
&« commiſſioners, and furthef to act, do, and per- 
<« form, all and whatſoeyer ſhall be needful and 


& requiſite to be done in, about, or concerning the 


« premiſes. AND I do hereby ratify, confirm, and 
« allow all, and whatſoever my ſaid attorney ſhal 
«lawfully, 30, or cauſe to be done ſor me, by vit- 
e tue of thele preſents, and of the power and au- 
« thority hereby to bim by me given. In. WIr- 
ce WEss whereof I the ſaid Harriet Luther have 
«© hereunto ſet my hand and ſeal = Pf 21g day of 


| be commiſſioners cet. 
* . adde cenſeat 
and to ieceive di- 


N= 


(a) For letter to attorney to. _ en conſent 
86 rg the Great Seal that the ukrupt ha 
to aflignees their * ſul pl hay 8 
vidends. See fol. YA 5 


[aid letter o 
PU mark of 


at Guildbalh 257 


« May, in the ninth year of the reign of our ſove- 
« reign lord George the third, &c. and in the year 


« of our Lord 1769.“ 
Harriet Luther, (L. S.) 


Sealed and delivered (being 


firſt duly (a) ſtamped) 
in the preſence of 


. ahn James, 
hd Marye.. 


This letter of attorney muſt be accompanied with 
an affidavit of its due W 1 


— # 


Affidavit of the execution of the above letter of at- 
forney. | 
% Jahn James, of make th . that 
© he was preſent and did ſee Harriet Luther of, 
« &c. duly fign, and as her act and deed de- 
« liver the letter of attorney hereunto annexed, 
« and that the name Harriet ( Luther ſubſcribed 
* 2painſt the ſeal of the ſaid letter of att ; 
is the own proper hand-writing of the ſaid Har- 
riet Luther, and that the names of this depo- 
« nent, and of Thomas Marye ſubſcribed to the ſaid 
letter of attorney, as witneſſes to the execution 
„ thereof, are of this deponent's, and of the ſaid 


(a) On a fingle half-crown, 

% If the party puts her mark inſtead of her name, the affidavit 
nr tins Cent ns mat COSogted the ln eiths 
111d letter of attorne hereunto annexed, thereto is the ow 

du mark of the ſaid Harriet Luther,” 45 — 


R Thomas 


: a. ts — 8 17 


A * * S 


4 q 
+] 
q * 
® q 
"i 
2 f 
F | 
LY 
1 


1 
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4 Thomas ens. 5 Own proper een hands Write 


66 ing.“ 
| John Jane, 
cc g worn at Saint Eanend ( a) Bury, 2 1 
in the county of Se Fel, the xz1th 

day of May, in the year of our 

Lord 1769, before me, 

| Nicholas Rowe, 

maſter i in Chancery (b) extraordinary. | 

The above letter of, attorney and affidavit muſt 
be exhibited, _ 


+ > 


'Secopd Sitting at Guldhall. 


As ſome or one e commiſſioners may hap- 
pen to attend this ſitting, who did not at either of 
the former ones, we will here give the proper pre- 
cedent on ſuch an occaſion, 


. 
Memorandum of the' qualifications f two of the comm. 


| | froners who have not A. 

e Hh Laine At, * WI. 
. Ne, 5 0 Fenn that Richard 
oon 40] „Mood, and Thomas Life, gentle- 


men, being two of the commiſſioners named and 
cc authorized, in and by a commiſſion of bankrupt, 
* awarded and iſſued againſt Francis Gibbons of, &c. 
> did, trig n to act in the ſaid com · 
5181 8 93 Th vat ad Jon [liv mis 

(a) If the 5 end the adavit Was b ee bY ro in the 


22 1 0 will 27 Ar? re 4 5 5 in den ne t. a e bg o -_ 


25 ithie eoalſer? — eee eee party. 


T muſt i extrao di nan 
1 45 2 mn iſe be not oppor ä 3 tg 


take affidavits i in that court. pay” 


Rich, 


at Guildhall. © 359 
te miſſion, reſpeQively take the oath of a commil- 
« ſioner, preſcribed and ſpecified, in and by an act 
« of parliament, made and paſſed in the fifth year 
of the reign of his late majeſty king George the 
« Second, intituled, An AQ to prevent the com- 
« mitting of frauds by bankrupts,” according to 
ce the directions of the ſaid act.“ 

Witneſs Richard N bd. 
B. R. Thomas Life. 
Clerk to the commiſſion, 


As we have before [ fol. 327, 354- ] given 
forms of the memorandums, when bankrupt ſurren- 
ders, or does not, we will not inſert them here again, 
but only obſerve, that it ſeems proper always to 
make a memorandum in either caſe. 


(a) Claim. 
At, &c. 


Thomas Nugent. © Be it remembered, that James 
« Hockaday of, &c. the day and 
year, and at the place above- 

Richard Wand, © mentioned, claimed a debt of 
&« 1001. as due to Jabs WWinning- 

8 you of, &c. from Francis G1b- 

Thomas Liſe. © bans the ſaid bankrupt, for. goods 

6 Told and delivered.” 

The claimant is not ſworn, and therefore the 
elaim will not be ſufficient to intitle him to a ſhare 
of the dividend till duly proved. 

All the creditors [preſent having proved their 
debts, they proceed to the choice of aſſignees, of this 
choice one of the following memorandums'is made. 
(9) See fol. 174. a | 


R 2 Menu- 
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AIlamoruncum of the chaice of affignees. 
At, &c. ; 


« Memorandum, that this be- 
“ ing the day appointed in the 
London Gazette, for the choice of affignees of 
** the eſtate and effects of Francis Gibbons of, &c, 
* the perſon againſt whom the commiſſion of bank- 
« rupt, now in proſecution, is awarded and iſſued, 
„We, whoſe names are hereunto written, being 
« the major part in value of the creditors of the 
| fſaid Francis Gibbons, preſent at 
Richard Mood. this fitting, and who have proved 
| © our debts to be 10/. or up- 
« wards, have choſen, and do hereby nominate and 
« chuſe, John Partridge of, &c. and Charles Den- 
< nis of, &c. to be aflignces of the eſtate and ef- 
« feds of the ſaid Francis Gibbons, and we do hereby 
e defire the commiſſioners to make an aſſignment 
c thereof to them accordingly. 


Thomas Nugent. 


f (4) John Partridge, 
« We do accept of the John Leigh, © 
ſaid truſt, and pro- Mary Combes. 


Abrabam Bently. 
for himſelf and 


miſe to execute a 
counter patt of the 


aſſignment to the John Mirth. 
commiſſioners.“ James Walſh. 
Juan Partridge, (a) Charles Dennis. 
Charles Dennis, | George (b) Adams, 
"or for himſelf and 
tis tent s d ade bad „em v 105 ce Memo- 


Dal 05. 44 $5 T4 s enen Hen Manon 16 101 eit tog! 

(a) But he may not happen to be a ereditor, far though an aſſignee 
generally is, it is not at all neceſſary. See Att. Rep. 153. pl. 92. 
()) We apprehend that though this perſon was not the partner who 
ach ually ſwore to the debt, that 5 he has a /egal right to Ggn this 


choice, 


at Guildball. 361 


&« Memorandum, That before the creditors pro- 
& ceeded to the choice of affignees, they directed 

„ that the monies to be received 
Thomas Life. © from time to time, as often as 

©« they amounted to the ſum of 
« 1007. or upwarcs, ſhould be paid into the hands 
e of Sir Richard Glyn, Bart. and company, bankers, 
« ia Lombard-ſireet, London.” 


Memorandum of the choice by one creditor only, and 
that by power of attorney. 


At, &c. 


Thomas Nugent. Be it remembered, that this 

© being the day appointed in the 
& London Gazette, by the major part of the com- 
« miffioners named and authorized, in and by a 
« commiſſion of bankrupt awarded and iſſued, and 
© now in proſecution againſt Francis Gibbons of, &c. 
& for the choice of one or more aſſignee or - 
6 nees of the ſaid bankrupt's eſtate and effect 

„ Samſon Bond, by virtue of a t- 


Richard Mod. ter of attorney, dated 20 ©: * 


« May now laſt paſt, from 7 
« Strong, who hath duly proved a debt of 101. or 
e upwards under the ſaid commiſſion, and is the 
major part in value of the creditors now preſent, 
« who have proved debts under the ſaid commiſſion, 
% doth nominate, ele, and chuſe iin ( 


% ci to be ſole aſſignee af the eſtate aud cites 


choice, and alſo to ſign conſent to the commiſſioners certifying the 
Great Seal, that bankrupt has conformed ; and he may alſo empower 
a petſon to act for the partnerſhip. 


(2) The attorney may, we apprebend, chuſe his principal aflignee, 
but then his letter of attorney muſt author ze him {© to do, and allo 


 to'accept the truſt for the principal. See fol, 18. Nate {5}, 


* « of 


| 
| 
\ 
| 
J 
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40 of the faid Os and doth deſire the faid 


* commiſſioners to make an af. 
« ſignment to the ſaid William 
« Twiſt accordingly. . 

N Samſon Bond. 


Thomas Life. 


« J do accept, &c. 
William Twiſt.” we 


Memorandum of only one creditor, bis voting in the 
| choice of aſſignees. 


At, &c, 


« Be it remembered, &c. ſas be- 

« fore] I Luke Cleave who have 
* proved a debt of 101. or up- 
« wards, under the ſaid commiſ- 
« fron, and am the major part in 
1 value of the creditors now pre- 
“ ſent, who have proved debts 
Richard Waed. «"under the faid commiſſion,” do 
„ « hominate, &c. myſelf fole al- 

«« ſignee of the ſaid bankrupt's 

e 4 and effects, and do deſite 

te the faid commiſſioners to make 
% in aſſignment W to me ac- 
n | cordingly.” Lale Cirrus: 


Thema: Nugent. 


„ 
— 


5 
er Li iſe. 


IT) PP 


1 00 8 tows 
12 * Litke ITE. * 


11 it ſhould "hs that no- credſ tor Ve foMtient 
value, attends this ſitting, the choice it ſeems mult 


be aF6urted to ſome future day, of W que no- 


dice muſt be given in the (677777 e. 


4 1 "4 o * 
sn | 1, 
wry 2 1 Memes 


| 
- 9 | . 


at Guilaball. 363 
— he wiechimas of the deics of of 
ness. | 
Ar, &c. 


« Be it remembered, &c. [as before to and ef- 
« feats” in fol. 361.] no creditor, who had 
& proved a debt of 100. or upwards, under the ſaid 
« commiſſion, voted in the choice of one or more 
« afgnee or affignees of the ſaid bankrupt's eſtate 
* and effects; we therefore do hereby adjourn the 
© ſaid choice until Thurſday the (a) 

4 day of next, at ten o'clock in the fore- 
& noon, at Guildhall, Lenden,” 


Aſſignment Cb.) to affignees, after a provifienal offign- 


© Tris INDENTURE' tripartite, made, &c. E- 
de TWEEN William Chesfhy: c of, &c. gentleman, of 
<« the firſt part; Themas Nugent, Jahn Fenſhawe, 
% Eſquires, and Champion Branfil, gentleman, the 
% major part of the commiffioners named and au- 
* thorized in and by a commiſhon of bankrupt, 
« awarded and iſſued, and now in proſecution 
© againſt. Francis Gibbons" of, &c. of the ſecond 
“ patt; Jobn Partridge of, &c. and Charles Dennis. 
„ of, &c, of the third part. WHERE As His ma- 
« jefty's commiſſion under the Great Seal of Great 
«*« Britain, grounded upon the ſeveral ſtatutes made 
and now in force concerning bankrupts, bearing 


e date at Weftminfier, the | day of 
| F m33) 11 291082 30 4 | 9... o3 9 
ae enn 


this adjournment, and the cauſe 


(% To be engroſſed on a fingle 2 '5.- 6 d. ftampt Kin of parchmant,” 
R 4 « Oftober, 


36s _ Send Sitting, 8 


* 


«© Ogden, in eh6.vegr, of our Lord 1768, Lock been 
awarded and. iſſued againſt the ſaid Francis Gib- 
bons, and directed to Thomas N. agent, Jahn Fen- 


PP ſhawe, Champion Branfil, ani, Richard Wind 


1 


* 
* 


and Thomas Life, gentlemen, thereby giving full 
* power and authority to the ſaid commithoners, 


5 or three of them, to execute the ſame com- 


miſſion, as by the ſame commiſſion, relation 
being thereunto had, more fully and at large it 
dotn and may appear. AND WHEREAS upon 
the execution of the ſaid gommiſſion, it appeared 
to the major part of the commiſſioners, in the 
ſaid commiſſion authorized, upon due examina- 
tion of witneſſes, and other ſufficient proof up- 
on oath, that the ſaid Francis Gibbons did, ft m 
the month of January 1760, carry on the trade 
and buſineſs of a merchant, by exporting and 


© importing divers kind of goods, and did by ſuch 


trade and buſineſs ſeek and endeavour to get his 
living, as other merchants uſually do, and in the 
courſe of bis ſaid trading and dealing, he became 
indebted unto Charles Jones of, &c. in the ſum 
of 1001, and upwards, for noods: ſold and deli. 
vered. AND WHEREAS the ſaid Francis Gibbons 
did, in the judgment of the major part of the 
ſaid commiſhoners, become bankrupt to all in- 
tents and purpoſes, within the compaſs, true 
intent and meaning of the ſeveral ſtatutes made, 
and now in force concerning bankrupts, or with- 
in ſome or one of them, before the date and ſu- 
ing forth of the ſaid, commiſſion, and they did 
adjudge and declace. him baykrupt: according ys 
AND WHEREAS the ſaid commiſſioners, partics 


to theſe preſents, in further execution of the ſaid 


«64 
cs 


commiſſion, and of the ſtatutes therein men- 
tioned, and by virtue of the ſame, by indenture 
& heariyg 


at Guildhall, 355 
« hearing (2) date te day of 
« and made or mentioned to be made between the 
« ſaid Thomas Nugent, Jobn Fenſhawe, and Champion 
«. Branfil, of the one part, and the ſaid Willtam 
« Chesſhyre, of the other part, reciting as herein 
« before recited. AND ALSO RECITING, that the 
« ſaid commiſſioners, parties thereto, in further ex- 
« ecution of the ſaid commiſſtion, and of the fta- 
« tutes therein mentioned, had alſo found out and 
« diſcovered, or it otherwiſe appeared to them, that 
« the ſaid Francis Gibbons at the time he became 
« bankrupt as aforeſaid, or afterwards, was pol- 
« ſeſſed of, intereſted in, or well intitled unto ſun- 
« dry goods, wares, chattels, merchandizes, ſtock 
ein trade, houſhold ſtuff, implements of houſhold, 
« bedding, plate, linen, and other things, and 
« that there were alſo divers debts, ſum and ſums 
e of money, due and owing unto the faid Francis 
« Gibbons, and his eſtate, from ſeveral perſons. 
« AND ALSO FURTHER RECITING, that the faid 
« commiſſioners, parties thereto, thought it ne- 


e ceflary, for the better preſerving and ſecuring the 


« eſtate of the ſaid Francis Gibbons, to appoint an 
« aſſignee proviſionally of his eſtate and effects, 
until choice ſhould be made, by the mejor part 
« in value of the creditors, of an affipnee or al- 
ſignees of the eſtate and effects of the ſaid bank- 
« rupt, purſuant to notice to be given in the Len- 
« don Gazette for that purpoſe. Ir was wirt- 
„ XESSED, that the ſaid commiſſioners, partics 
{ thereto, for the conſiderations therein mentioned, 
* DID thereby appoint the ſaid Villlam Cherfhyre, 
* aſſignee of the eftate and effects of the ſaid Han- 


cis Gibbons, and DID Also, as much as in them 
* lay, and they lawfully might, order, bargair, 


(a) Date of the proviſional affignment, in fol. 3 32. 
R 5 and 


— My eo e 
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e fell, diſpoſe, aſſign, and ſet over, unto the ſaid 
„ Milliam Cbesſbyre, his executors, adminiſtrators, 
s and aſſigns, all and ſingulat the goods, wares, 
% and merchandizes, chattels, ſtock in trade, debt, 
** ſum and ſums of money, and all other the per- 
, ſonal eſtate whatſoever of the ſaid Francis Gibbons, 
„of which he was poſſeſſed, or intitled unto, or 
which any other perſon or perſons was or were 
poſſeſſed, in TRUST for him at the time he be. 
c came bankrupt, or at any time ſince, To Holo, 
aſk, demand, ſue for, recover, levy, and. receive 
© all and ſingular the premiſes thereby affigned, or 
mentioned, or intended fo to be, unto the ſaid 
Milliam Cheifbyre, his executors, adminiſtrators, 
< or afligns, 1N TRUST for the immediate pre- 
< ſervation thereof, and to and for the uſe, bene. 
** fit, and advantage of all the creditors of the ſaid 
& Francis. Gibbons, who had then ſought, or ſhould 
e then after in due time, come in and ſeek relief 
under the ſaid commiſſion, according to the ſe- 
4 yeral ſtatutes therein mentioned, or ſome or one 
„ of them, and to and for no other uſe, truſt, in- 
„tent, or, purpoſe whatſoever, as in and by the 
* ſaid recited indenture, relation being thereunto 
* had, will and may more fully and àt large ap- 
„ pear, AND WHEREAS the ſaid William Ch:/- 
« fhyre, did in and by the ſaid recited indenture of 
* aſſignment, covenant and agree to and with the 
« ſaid commiſſioners, parties thereto, their ex- 
«. ecutors.. and ell (ran and to and with 
ct every. of them, that he the ſald William Chesſpyre, 
% his..exerutors or adminiſtrators, or ſome or one 
* of them, ſhould or would, as ſoon as an aſfignee 
Se or;\:flignees.oh. the eſtate and effects of the ſaid 
„ bankzupt, ſhould be duly choſen and appointed, 
* jo with the major patt of” the commiſſionen 
authorized by the faig commiſfion, in 3 

«Hy - 


at .Guidhall. 4 | 

<«, al} and Gogvlar the ſaid goods, chattels, debts, 

© ſym and ſums of money, wares and merchan- 

« gizes, and all other the premiſes, in the faid re- 

« cited indenture aſſigned to him, unto fuch per- 

« ſon or perſons, as ſhould be N choſen and 
8 


5 appointed to be the aſſignee or aſſignees of the 
Ir « eſtate and effects of the ſaid bankrupt ; and that 
re « he the ſaid Milliam Cheshyre would deliver up all 
e te the eſtate and effects of the ſaid bankrupt, as 
, „ ſhould or might base come to his hands or poſ- 
e e ſeſſion, or to the hands or polleſhon of 

Or © other perſon. or perſons, as ſhould be duly choſen 
id * affignee or aſſignees of the eſtate and effects of 
5 « the ſaid baokrupt, or otherwiſe, as the ſaid com- 
. % miſſionets ſhould direct or appoint, as in and by 
e- the ſaid recited indenture may more fully and at 
id large appear. AND WHEREAS at 2 29 of 
Id the major,part of the commiſſioners, in by 


el « the ſaid commiſſion named and authorized, at 
e- 4 the Cuilaball of the city of Londen, this 


ne day of. | purſuant to notice in the Londen 
n- % Gazette, for that purpoſe given, the major part 
he © jn value of the creditors of the faid Francs Gib- 
to « bons then preſent, and who had proved their 
p- s debts under the ſaid commiſſion, and whoſe debts 


5 e reſpetively, amounted to ten pounds or upwards, 
of did nominate, cleft, and chuſe the ſaid Ja 
he « Partridge and Charles Dennis to be allignees of 
x « the eſtate and effects of the ſaid Francis Gibbons, 
th « and deſired an aſſigument thereof to be made ta 
't, them accordingly, by the ſaid JYilkam Cheer, 
ne « and the ſaid commiſhoners : Now T#1s Iden- 
«© TURE, WITNESSETH,, that the faid Plliam Cheſ- 
« ſyre for and in conſideration of the ſum of 105. 
4 lawful money of Great Britain, to him in 
"Hand paid by the ſaid John Partridge and Charles 
Dennis, at or before the ſealing and delivery of 
| * theſe 


365  SecondiSitting» 


F©- theſe-preſents, in purſuance of the abòove men. 
© tianed covenant: in the above recited indenture 
mentioned, by the conſent and direction of the 
„ ſaid commiſſioners, parties to theſe preſents, teſ. 
& tified by their being parties to, and ſealing and 
&« delivering hereof, HArH ordered, bargained, 
* (old, diſpoſed, affigned and ſet over, and by 
<< theſe preſents por order, bargain, fell, diſpoſe, 
* aſſign and ſet over, unto the ſaid Fohn Partridge 
& and Charles Dennis, their executors and admini- 
& ſtrators, all and fingular the goods, wares and 
6 chattels, debts, ſum and fums of money, and 
« all other the perſonal eſtate whatſoever of the 
c faid Francis Gibbons, of which he was polleſled;. 
5 or intitled upto, or Which any other perſon or 


_ _ &--perſons-was or were poſſeſſed, ix TRUST. for him. 


6« at the time he became: bankrupt, or at any time 
& ſince; AND ALL the right, title, intereſt, pro- 
„ perty, claim, and demand whatſoever, of him 
„ the ſaid William Cbesſbyre, of, in, or to the ſame, 
« or any part thereof, as affignee of the eſtate and 
« effects of the ſaid Francis Gibbons. AND the ſaid 
« commiſſioners, parties to theſe ' preſents, being 
t the major part of the ſaid commiſſioners, in and 
« by the ſaid commiſſion named and authorized, 
« in conſideration. of 58. to them or one of them, 
* in hand alſo paid by the ſaid 7obn Partridge and 
* Charles Dennis, HAVE ratified and confirmed, 
„ and by theſe; preſents Do, as much as in them 
“ ſJietbh, and they lawfully may ratiſy and confirm 
« unto the ſaid en Partridge and Charles Dennis, 


all and ſingular the faid.:govds, wares, and chat - 


cc tels, debts, ſum and ſums of money, and other 
ee things, und, all'tbe eſtate whatſoever and where - 


e ſoever, of or belonging to the ſaid Francis Gil- 


© bon, herein before ordered, bargained, ſold, diſ- 
Chexſhyre, 


6c” poſed, aſſigned; and ſet Over by the faid William 


Pd 


ot Guildhall. 359 
ec Chenſtxre, party hereto; To HAVE AND TO Horb, 
{© aſk, demand, ſue for, recover, levy, and receive 
« the (aid goods, wares, and chattels, debts, ſum 
« and ſums of money, and other things, and all 
« other the effects whatſoever of or belonging to 
« the ſaid Francis Gibbons, hereby ordered, bar- 
« gained, ſold, diſpoſed, affigned and ſet over, or 
„ heteby mentioned or intended fo to be, unto the 
f &« ſaid Jabn Partridge and Charles Dennis, their ex- 
«© ecutots, adminiſtrators, and afſizns, vron 
6 TRUST NEVERTHELESS (that is to ſay) to and 
| & for the uſe, benefit, and advantage, of all the 
6 ce creditors of the ſaid Francis Gibbons, who have 
„already ſought, or ſhall hereafter in due time 


1 © come in and ſeek relief by virtue of the ſaid 
n. „ commiſſion, according to the limitations and di- 
e « rections of the ſeveral ſtatutes in that behalf made 
* © and provided, and to and for no other uſe, in- 
m e tent, or purpoſe whatſoever ; Au the ſaid Fobn 
e, « Pariridge and Charles Dennis do for themſclvcs, 
id „ ſeverally and reſpectively, and for their ſeveral 
id & and reſpective heirs, executors, and ad miniſtra- 
ng &© tors, and not the one for the other of them, or 
ad % for his act or deed, but each for himſelf ſepa- 
d, * rately,.and for his own ſeparate act and decd on- 
m, &© Iy (a), covenant, promiſe and agree, to and with 


the ſaid commiſſioners, parties to theſe preſents, 
* and to and with every of them, ” theſe pre- 
* ſents, that they the ſaid John Partridge and 
** Charles Dennis, their executors, - adminiſtrators, 
and aſſigns, ſhall and will with all convenient 
„ ſpeed, by all lawful and equitable ways and 
*© means, uſe their utmoſt endeavours to iecover 
and get in the ſeveral goods, wares and chattels, 


= Aſl.znees expreſily covenant to anſwer only ſcverally. Mop 


* dcbts, 
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te Jebts, ſum and ſums of money, and all the eſlate 


*© and effects of the laid Prantis Gibbons, and after 


<« poſſeſſion had and obtained of the ſaid goods, 
« wares and chattels, debts, ſum and ſums of 
„ money, eſtate and effects whatſoever, or any 
6% part thereof, ſhall and will ſell and diſpoſe of 
« the ſame, to and for the moſt money and beſt 
& price they can get for the ſame; Ax D FUR TRHER, 
« that the faid Fohn Partridge and Charles Dennis, 
« their executors, adminiſtrators, and aſſigns, ſhall 
4 and will from time to time, and at all times here- 
& after, upon reaſonable requeſt or notice to them 
& given for that purpoſe, render and give unto 
d the ſaid commiſſioners, parties to theſe preſents, 
« or the major part of the ſaid commiſſioners, in 
4 and by the ſaid commiſſion named and autho- 
&« rized, and the majpr part of the commiſſioners 
« to be named in and by any renewed commiſſion, 
«& which may be awarded againſt the ſaid Francis 
4 Gibbons, at ſuch time and place as they ſhall ap- 
« point, a true, juſt, and perfect accompt in writ- 
“ ing under the hands of the ſaid John Partridge 
ce and Charles Dennis, their executors, and admi- 
c niſtrators, of what and how much money and 
«. other ſatisfaction, they the ſaid ohn Partridge 
ce and Charles Dennis, their executors or 'admini- 
& ſtrators, ſhall have had, recovered, and received, 
« by virtue or means of this preſent deed of aſſign - 
ce ment, or otherwiſe, out of the eſtate and effects 
& of the ſaid Francis Gibbons, and ſuch money or 
ce other ſatis faction, as upon ſuch accompt ſhall ap- 
& pear to be had, raiſed and received, by the ſaid 

John Partridge and Charles Dennis, their execu- 


66 
& tors or adminiſtrators, they the ſaid John Par- 
4 


* tridge and Charles Dennis, their executors or ad- 
« miniſtrators, ſhall and will well and truly pay or 
„ cauſe to be paid unto them the ſaid commiſ- 
. wy ſioners, 


at Guidball. yr 


« ſionert, parties to theſe or the major 
te part of the ſaid commiſſioners in and by the ſai 
% commiſſion named, ot to the commiſſionets te 
« be named in any ſuch renewed com miſſion, or 
«. the major part of them, or to ſuch perſon — 
« ſons as they ſhall appoint, to the end the 

4 or other ſatis faction may be by them the ſaid 
« commiſſioners, in and by the ſaid commiſſion 
© named and authorized, or the major part of them, 
© ordered, diſpoſed, diſtributed, and divided, unto 
« and amongſt all and every the creditors of the 
% ſaid Francis Gibbons, who, have already fought, 
« or ſhall hereafter in due time come in, zud feel 
« relief by virtue of the ſaid commiſſion, accord- 
« ing to the limitations and ditections of the ſeve- 
« ral ſtatutes therein mentioned,  proportionably 
« according to the ſevera] debts, owing to them 
« ſeverally and reſpechvely from the ſaid Francis 
4 Gibbons. Ax D LASTLY, the ſaid John Partri 

« and Charles Dennis do hereby for themſelves ſe- 
« vyerally and teſpectively, and for their ſeveral and 
t“ reſpective heirs, executors, and adminiſtrators, 
& and not the one for the other of them, or for his 
cc act or deed, but each for himſelf ſeparately, and 
„ for his owa ſeparate act and deed only (a), co- 
<< venant, promiſe, and agree, to and with the ſaid 
« commiſhoners, parties to theſe preſents, and to 
« and with every of them, their heirs, executors, 
% and adminiſtrators, that they the ſaid Jobs 
« Partridge and Charles Dennis, their executdrs and 
« adminiſtrators, ſhall and will from time to time, 
„and at all times hereaſter, well and ſufficiently 
« fave, defend, keep harmleſs and indemnibed, 
the ſaid commiſſioners, in and by the ſaid com- 
< miſſion named and authorized, or in and by any 


(0 See fol, 369, in Notes. l Rep. yo. 1 ra? 
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* renewed commiſſion to be named and authorized, 
* and alſo, the ſaid William Chesfhyre their meſſen- 
© gers, agents, ſervants, executors, and admini. 
« ſtrators, and every of them, their and every of 
<« their bodies, lands, tenements, goods, and chat- 
<« tels of, touching, or concerning all and all man- 
* ner of action and actions, ſuits, arreſts, troubles, 
« coſts, damages, and expences whatſoever, which 
© they or any of them ſhall ſuſtain or be put unto, 
© for or by reaſon of this preſent deed of aſſign- 
% ment, or any other act or acts, thing or things, 
& Jawfully done or executed by virtue of the faid 
« commiſſion or the ſaid recited aſſignment, or 
& their or any of their lawful intermeddling in any 
£ of the eſtate or effects of the faid Francis Gib- 
„ bons, IN WITNESS, &c. : ; 


Alignment of bankrupt's eftate to afſignees, where n 
proviſional aſſignment had been previouſly made. 


© Tris INDENTURE made the, &c. BETWEEN 
«Thomas Nugent, John Fenſhawe, and Champion 
* Branfil, Eſquires, of the one part; and John 
&« Pariridge of, &c. and Charles Dennis of, &c. 
<« of the other part; WHEREAS his majeſty's com- 
& miſſion under the Great Seal of Great Britain, 
grounded upon the ſeveral ſtatutes'made and now 
„ in force concerning bankrupts, bearing date at 
« Weſtminſter the day of October, in the year 
& of our Lord 1768, hath been awarded and iſ- 
« ſued againſt Francis Gibbons, and directed to The- 
&« mas Nugent, John Fenſhawe, Champion Branfil, Eſ- 
« quires, Richard Mood and Thomas Life gentle- 
„ men, thereby giving full power and authority 
& to the ſaid commiſſioners, four or three of them, 
to execute the ſame commiſſion, as by the ſame 

" b 008 DRY. bes: to Gicome 
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4 miſſion, relation being thereunto had, more fully 
« and at large it doth and way appear. AND 
« wHEREAS upon the execution of the ſaid com- 
« miſſion, it appeared to the _ part of the 
«© commiſſioners in the ſaid commiſſion authorized, 
e upon due examination of witnefles, and other 
« ſufficient proof upon oath, that the faid Francis 
« Gibbons did from the month of January 1760, 
« carry. on the trade and buſineſs 
«h ing and felling, and exporting 
« — - divers kind of * did by ſuch 
« trade and buſineſs ſeek and endeavour to get bis 
« living, as other merchants uſually do, and in 
<« the courſe of his faid trading and dealing, he 
© became indebted unto Charles Jones of, &c. in 
e the ſum of 100 J. and upwards, for goods fold 
« and delivered. AND WHEREAS the ſaid Francis 
t Gibbons did, in the judgment of the major part 
« of the ſaid comr -Hogers, become upt ta 


« all intents and purpoſes, within the compaſa, 


* true intent and meaning of the ſeveral ſtatutes 
© made, and now in force co 1242 
or within ſome or one of Sees dais the 

te and ſuing forth of the ſaid commiſſion, and they 
« did adjudge and declare him bankrupt accord= 
« ingly. AND WHEREAS at 2a meeting at Guild» 
e hall, London, of the major part of the ſaid com- 
e miffioners. purſuant to notice for that putpole, 
„given in the London Gazette, the major part of 
« the creditors in value of the ſaid Francis Gibbons, 
had proved their debts, and whoſe debts did re- 
e ſpetively-amount to the ſum of 10, or up- 
* wards, did purſuant to the power and authority 
to them given in and by an act of parliament, 
i paſſed in the fifth year of his late majeſty a 
* reign, intituled, An Act to prevent the com- 
* mitting of frauds by bankrupts,” W 
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1 chuſe the faid Jobs Partridge and Charles: Dennis 
©© to be affignees of the eſtate and effects of the fait 
&« Francis Gibbons, and did requeſt the commiſ- 


© fioners to make an aſſignment thereof to him ac- 


* cordingly.' ' Now” THIS INDENTURE WITN E55- 
4 B, that they the faid commiſſioners, parties 
«© to theſe preſents, in purſuance of the ſaid above 
in part recited commiſſion, and of the ſtatutes 


<< therein mentioned, and ' alſo for and in eonſide- 


ration of the ſum of five ſhillings a · piece to them 
the ſaid commiſſioners, parties hereto, in hand 
<< reſpeCtively ' well and truly paid, before the 
« enſealing and delivery of theſe preſents, by the 
<« ſaid Fehn Partridge and Charles Dennis,” the te. 
* ceipt whereof is hereby acknowledged, and alſo 
c for and in conſideration of the covenants herein 
<< after reſerved and contained on the part and be- 
« half of them the ſaid John Partridge and Charl:s 
« Dennis, their executors, adminiſtrators, and aſ- 
< ſigns, to be kept, done, and performed, Havt 
<-: ordered, © bargained, fold, aſſigned, and ſet over, 
and by theſe preſents bo (as much as in them the 
4c faid commiſſioners lies, and they lawfully may) 
4 order, bargain, ſel, aſſign, and ſet over unto 
©« the ſaid Fohn Partridge and Charlus Dennis, their 


© executors, adminiſtrators, and aſſigns, ALL and 


<< ſingular the goods, wares, merchandizes, debts, 
4 ſum and fums of money, eſtate and effects of 
c him the ſaid Frantis Gibbons, whatſoever and 
4 -wherefoever,' ro HAVE AN ro Hor, receive, 
& and enjoy the faid goods, wares,” merchandizes, 
« debts, ſum and ſums of money, and'-:a!þ-other 
te the eſtate and effects herein before ordered, bar- 
gained, ſold, aſſigned, and) ſet over unto them 
c the ſaid John Partridge and Ghar les: Drnnii, their 
« executors, adminiſtrators, and aſſigns, Id TRUST 
& NEVER THELE6s, to and for the n and 
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© advantage of themſelves, and all and every other 
© the creditors' of the ſaid Francis Gibbons, who 

% already have, or hereafter ſhall or may in due 
© time come in, and ſeek relief under the ſaid com- 
„ miſſion, according to the limitations and di rec 
tions of the ſeveral ſtatutes made concerning 
i bankrupts as aforeſaid. Amun they the ſaid Jahm 
* Partridge and Charles Dennis, for themſelves ſe- 
e yerally and reſpeQtively, and for their feverab and 
« reſpeQtive heirs, executors, and adminiſtrators, 
<« and not the one for the other of them, cr for his 
e act or deed, but each for himſelf ſeparately, and 
for his own ſeparate act and deed only (a, do 
&« covenant, promiſe, grant, and agree to and with 
& the ſaid commiffoners, parties hereto, and to 
« and with every of them by theſe 
« manner and form following 


« their executors, adminiſtrators, and affigns, ſhall 
« and will 7 cauſe to be paid, into the hands N 


r, (of Sir Richard Ehn, Bart. and Co. Bankers, in ' 
he « Lombard. ſlræet, London, the monies arifing by, 
y) « and to be received from time to time out of the 


« eftate and effects of the ſaid Francs Gibbons, as 1 
« often as the ſame ſhall amount to 100 { or up- 1 
* wards. Amn ALso that they the ſaid Fobn Par- 1 

i tridge and Charles Dennis, their executors, admii- 7 
{© niſtrators, or aſſigns, ſhall and will, with all con- 1 
s yenient ſpeed; uſe their beſt means and endea- 1 


ve, * yours, by ſuit at law or otherwiſe, to recover, 
es, “ receive, and get into his or their hands or poſ- 
bet “ ſeſſion, all and every the goods, chattels, wares, 
ar- * merchandizes, ſtock, utenſils, debt and debrs, 
em ſum and ſums of money, and all other the eſtate, 
heir effects, things, and other the premiſes hereby 
and (a) See fol. 369, 35m. in Note. 1 4 I Y 


; « afgned, 
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«| aſſigned, or intended fo to be, and after poſſeſſon 
% had and obtained thereof, ſhall and will, Wich 
like convenient ſpeed, make ſale or diſpoſal 
thereof, for the moſt money and; beſt price, that 
„ may or can be reaſonably had and gotten for the 
1% fame. AND AL8 that they the ſaid Jahn Par- 
& tridge and Charles Dennis, their executota, admi. 
5 niſtrators on aſſigns, and every of them, ſhall and 
„ will from time to time, and at all times here- 
« after, upon every reaſonable notice or requeſt 
v to him or them given for that putpoſe, accompt 
* to and with the ſaid commiſſioners, parties to 
e theſe preſents or the major part of the commil- 
„ fioners in and by the ſaid commiſſion named and 
& authorized, or to be named and authorized by 
% any renewed commiſſion, againſt the faid Frands 
Gibbons, their executors or adminiſtrators: reſpec · 
<« tively, at ſuch times and places as they ſhall 
„ from time to time direct and appoint, for and 
«concerning all ſuch monies or other ſatisfaction, 
«© as they the ſaid John Partridge and Charles Den- 
nit, their executors, -, adminiſtrators or aſſigns, 
% or any of them ſhall have gotten in, recovered, 
& received, or raiſed by virtue of {theſe preſents, 
“ or otherwiſe, by or out of the eſtate and effects 
aof the ſaid Francis Gibbons, hereby aſſigned, and 
all ſuch. money, or other ſatis faction, as upon 
« ſuch aecompt ſhall appear to have been raiſed: ob- 
« tained, or received, ſhall, and will upon reaſon - 
able notice and requeſt, well and ſuſſiciently pay, 
s or eauſe the ſame to be paid in ſuch manner and 
*. form, as the major part of the commiſſioner 
&G 3 named and authorized, in and by the ſaid Com - 
„ miſſion, or to be named and authorized, by 20 

<«. renewed: commiſſion, againſt the »fardo Hrom! 
ES Gibbons, Aball;:: after deduction of all 1necellary 
&5. coſts-and. charges, order and dite . To TH 

aam le bod is 3uigns bas mor 10 ange END 
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D that the ſame may be diſtributed, divided, 
«ordered and diſpoſed of, proportionably for and 

| « towards the payment and ſatis faction of the debts, 

| due and ' owing by the ſaid Francis Gibbons, to 

; « ſuch of his creditors, who have already fought, 
« or ſhall hereafter in due time come in and ſeck 

| « relief, under the ſaid commiſſion, or any te- 

« newed commiſſion againſt the ſaid Francis Gibbons, 

t « and duly prove and aſcertain their ſeveral and 

t « reſpeive debts under the ſame, according to 

0 the limitations and directions of the faid ſtatute. 

« AND LASTLY,-they the ſaid Jobs Partridge and 

d «© Charles Denms, for themſelves ſeverally and te- 

y « ſpeRtively, and for their ſeveral and reſpeQtive 

as 

Gs 

all 

nd 


A 


© heirs, executors, and adminiſtrators, and not 
„ the one for the other of them, or for his act or 
« deed; but each for himſelf ſeparately, and for 
% his dun ſeparate act and deed only, do farther 
5 « covenant, promiſe, and agree, to and with the 
n- « commullioners, parties hereto, and to and with 
ns, « evety of them, and their executors and admini- 
ed, e {trators, . that they the ſaid Jahn Partridge and 
ts, %% Charles Dennis, their and each of their executors, 
Qs * adminiſtrators, and afligns, ſhall and will from 
and « time to time, and at all times hereafter, well 


don and ſufficiently ſave, defend, keep harmleſs and 
ob · « indemnifted; ad well the ſaid commiſſioners, par- 
on- « ties to theſe preſents, ia and by the ſaid commiſ- 
pay, I ſion named and authorized, as the commiſſioners 
2nd “ by any renewed commiſſion, to be named and 


authorized, their and every of their meſſen 


om- “ agents, and ſervants, who have been by them or 
,any Wl © any of them employed, in or about the execu- 
nal tion of the faid commiſſion; and their, and every 
flary of their Heirs, exerutors, adminiſtrators, bodies, 


“good, and chattels, lands, tenements, and every 
of them, of, from, and againſt all and all man- 
ner 
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ner of actions, ſuits, troubles, charges, da. 


mages and expences whatſoever, that ſhall ot 
may at any time or times hereafter ariſe, happen, 


or come unto them the ſaid: commiſſioners, or 


any or either of them, or any or either of their 
meſſengers, agents, ſervants; heirs, (executors, 
or adminiſtrators, for, or by reafon, or means 
of this' preſent deed of aſſignment, or any other 
act, matter, or thing, by them, or any of them, 
lawfully acted or done, by virtue of the ſaid 
recited commiſſion, or any renewed commiſſion; 
or by their or any of their lawful intermeddling 
in the eſtate or effects of the ſaid Francis Gibbon, 
In WwITNESS, &c,” © | 


| Before ſtat, 5 Geo. 2. o. 30. there uſed to be 2 
Ichedule to this aſſignment; but by ſect. 42. of that 


act, there ſhall be none, See fol. 191. 


T& 


Charles Jones, the petitioning creditor of Francis 


? 


Gibbons, bankrupt, debtor to James Browne, fr 
the cofts of ſuing out and proſecuting a commiſſin if 
bankrupt 4% the ſaid Francis Gibbons. 


'Y +. go _— TY TS OD TESTER 14080910 . 4. 7 
Attending che petitioning ereditor for in- 4 
ſtructionss — — 


Drawing and engtoſſing affidavit ( a of 0 6 0 


debt, duty, and oath 


Bond to the Great Seal and duty (). 2 . 64 


(a) If the affidavit is made by ſeveral creditors, the folicitor i 


to de allowed more according to the. extraordinary len th occaſion 
thereby. $ 2 0 1 44:20 '# & 49; L913 0! (6.3643 16% 


(% This bond is charged by the ſolicitot as well lis by the ſer 


"tary of. bankrupts, the ſolicitor hath a right to prepare this bond, but 
not chuſing to litigate the matter with the ſecretary, nor he with tis 


- folicitor, they both agree that their client ſhall pay for it cue. 


2 


i 


at Guildhall... 


| Petition to Great Seal for commiſſion 0 
Solicitor's fee on ſuing it t- I 


Paid ſheriff's officer attending to prove 
bankrupt's arreſt 
Paid clerk of the papers of the King*s 


. - 


l Bench priſon attending to how 

N, long bankrupt had been detained in the. b 
id _ cuſtody of the marſhal of that priſon 

1; — clerk of the papers of the Flee: pri- 

"g on] - 

Nl, 


firſt meeting on party being found bank- 


Paid the commiſſioners 208. a piece at 
3 
rupt 


of Solicitor attending with the commiſſion 1 
hat and proceedings — 
Paid commiſſioners figning certificate that 
party was declared bankrupt, in order 
* to procure a warrant from a judge or 5 3 
Juſtice of peace, for his apprehenſion and 
f# commitment. — 


it ſeems, conſiſt 


| Solicitor preparing ſame and attending 
1 | Drawing proviſional alignment 2 
6 1 1 4 


(e] The ſeereta of bankrupt's bill for 0 ——ů— 
e Great Seal, fhould, an . mie paſt 


8. 
o V 
© © 
o & 
© ©» 
F © 
2 


articles 


only, viz. 2 4. 4. 

6 0 Bond and duty — o 6 © 

| Petition for commiſſion and duty — © 7 © 

6 0 Secretary's fee, and filing affidavit — Z 0 

Commiſſion and hanaper fee — — is © 

icitor 3 en beep TV Ci 3 8 

-caſi0ned eſſenger (if neceſſary) — — 9.81 

Can Office copy of petitioning creditor” s affidavit, ( : * 8 
\e ſectt wi ) uſually . 12 51 * 

ond, bt 10d eh we 09 e & f. * 

Aich l 90 
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Pet 
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Ingroſſiag and counterpartüy 
Parchmen: and duty —— 

Paid com uiſſioners executing the ſame 
Solicitor attending. 
Paid commiſſioners ſigning certificate, that 


— O = > 
© © WW ov17* 
S © © o Fo 


petitioning creditor had proved his debt, 
in order to ſee bankrupt priſoner 


Solicitor preparing ſame and attending 00 
Paid commiſſioners on their firſt ſitting 9 
Guildhall 3 
Solicitor preparing depoſitions and pro- 1 — _ 
ceedings 
Paid commiſſioners on ſecond ſitting at 
Guilaball — — 
Solicitor preparing depoſitions and pro- 
ceedingss — 


Drawing aſſignment two ſkins (being | 


confirmation of the proviſional aſſign- 
ment) 


Ingrofling and counterpart — 
Parchment and ſtamp — 
Paid commiſſioners executing the ſame 
Solicitor attending 
Drawing bargain and ſale, two ſkins 
Ingroſſing it in two parts — 
Parchment and ſtamp | 
Paid commiſſioners executing the fame 
Solicitor attending 


»v 
do 
oO 


«SST Www» oo okhsa 


„ O W =»w Oo 6 
_—— 44 > 


It is not to be ſuppoſed that the ſolicitor will 
ever have occaſion to make out ſuch a bill of coſts i 
as the above, under one and the ſame com miſſion, 
| | 1 
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it is only offered as a precedent, from which may 
be taken the praper.charges.in almott all circum- 
ſtances which can poſſibly happen at this Gage of 
the proceedings, the ſolicitor therefore will! make 
the intended uſe of it, and remember to put cates 
where required. 

When the bill has been peruſed and allowed by 
the commiſſioners, the ſolicitor muſt underwrite the 
following order for payment thereon, viz. 


At, &c. 
2d day of Zune 1767. 


© We whoſe names are hereunto ſubſcribed, be- 
e ing the major part of the commiſhoness named 
6: and authorized, in and by a commiſſion of 
„ bankrupt awarded and iſſued and now in proſe- 
«© ſ{ccution, againſt Francis Gibbons of, &c. havin 
6 inſpected" the above bill of charge and diſburſe- 
ments, do tax and aſcertain the ſame at the ſum 
« of And we do hereby direct and order 
Jahn Partridge and Charles Dennis, the affignces 
ul the eſtate and effects of the ſaid bankrupt, to 
* pay the ſum ß out of the firſt 
** monics or effects of the ſaid bankrupt, that ſhall 
ebe got in and received under the {aid commiſſion ; 
** Witneſs our hands the day and year, and at the 
place above mentioned.” 
| — Themas Nugent, * 
a Thomas Life. 


Lord Raymond, chief juſtice of the court of Kings 
221), in an àction tried beſore him, previous to 
he paſſing of 2 Geo. 2. c. 23. brought by an at- 


WR: icy, for his bills of fees and diſburſemente, for 


8 ſuung 


- - - 4 - — 
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_ ſuing out and proſecuting a commiſſion. of bank. 


rupt againſt the aſſignees of a bankrupt, declared 


his opinion to be, upon its coming out in evidence, 
that the bankrupt's effects were appraiſed to more 
tunen the amount of the attorney's bill; that the 
plaiptiff's demand was clearly good againſt the af. 


ſignees, though the bankrupt effects were not in 


tneir actual poſſeſhon, becauſe they have a right to 
ſeize. them wherever they can find them (a); but 


ſince the above determination, and fince 2 Geo. 2. 
c. 23. the legiſlature hath declared, that the credi- 
tor. who obtains a commiſſion, ſhall, at his own 


_ colts, proſecute it until aſſignees be choſen, which 
the commiſſioners ſhall. aſcertain, and order the aſ- 


ſignees to reimburſe out of the firſt effects re- 
ceived under the commiſſion. See 5 Geo. 2. c. 
30. ſ. 46. A ſolicitor who carries on ſuits in equity 
tor aſſignees of bankrupt, without authority of the 
majority in value of his ereditors, bankrupt eſtate 
not liable to the bill, of fees and difburſements 
for ſuch ſuits, but the aſſignees only, and they 
perſonally liable (6). e 
Aſſignees of plaintiff's effects under a commiſſion 
of bankrupt, moved to have money paid out of court 
to them, which had been paid therein, on the com- 
mon rule, whereupon plaintiff had proceeded to 
trial, and recovered a larger ſum, and afterwards 
became bankrupt: this motion was oppoſed by 
plaintiff's attorney, who ſubmitted, whether he 
who; had been the means of obtaining the verdict, 
ought not to be paid the bill of fees and diſburſe- 
ments. Rule to refer bill to be taxed ;, plaintiff's 


attorney to allow monies received by him, of plain- 


| (4) See Reyn. Read. on Stat, 2 Geo. 2, ch, 23. ſect. 23. (perpetu- 
ated by ſtat, 30 Geo, 2. c. 19. ſ. 75.) fol. 6g. 
* (5) Tr. Atk. Rep. 210. pl. 116 | 


tif 
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tiff in part, and then to be paid out of the monies 


in court, the refidue by the aſſignees Ca). 


Stat. 2 Geo. 2. ch. 23. ſect. 23. does not, in 
Mr. Rayner's opinion, extend to or affect the 
« demands of attornies or ſolicitors, when they 
« come for ſatisfaQtion, in the character of credi- 
&« tors under commiſſions of bankrupt; for the pro- 
6“ hibitory words of the act are, ball not commence 
« or maintain any action or ſuit ; and it hath been 
« determined, that a ſolicitor may take out a com- 
« miffion of bankrupt for his fees, whilſt the bill 
« is under taxation, by order of reference from 
«© the court of Chancery, though the order directs, 
* that all proceedings ar law ſhall be ſtayed. Lord 
“ chancellor King ( Moſe. Rep. 27. pl. 13.) being of 
opinion, that the prohibitory words of the or- 
6: der, extended only to bringing of actions, and 
„ to common and ordinary proceedings. 

If the attorney or ſolicitor hath not delivered 
{© a bill ſigned to his client, previous to the bank- 
„ ruptcy, he muſt wait fourteen days before he will 
© be able ſo to do, aſſignees being ſeldom choſen 
© ſooner; he muſt alſo wait a month longer after 
“that, before he can be admitted to pio e bis 
ec debt; by this means he loſes the opportunity of 
« objecting to any fraudulent demand, made on 
* the bankrupt eſtate, and of voting in the choice 
of aſſignees, oftentimes privileges of the utmoſt 
e conſequence in bankrupt caſes, 

«© Beſides ſtat. 2 Geo. 2. c. 23. ſ. 23. directs, 
te that the whole found due, on the taxation of the 
“bill, be paid, ſo that the order of taxation cannot be 
obtained, unleſs the party applying for the ſame, 
do undertake in writing, previous to the granting 
** ſuch order, to pay what ſhall be reported due. 


. (4) Barnes, 145, 146. , 
8 2 « As 


— Ees CO * 


384 Second Sitting 


due, and afterwards. refuſe or neglect, they ate 


& As equality among creditors is the very 
&« be-all and end- all (in the language of Shakeſpeare) 
« of the bankrupt laws, how can the aſſignees ſub- 
4e ſcribe to the terms of ſtat. 2 Geo. 2. c. 23? 
« However, if they do undertake to pay what is 


FF A 


„ liable to an attachment; and if they do comply 


& with their ſaid undertaking, the commiſſionets I 
© will not allow that item in their accounts, be. \ 
© cauſe ſuch allowance is contrary to the expreſ; U 
© words of the order of dividend ; therefore the C 
4 afhgnees in ſuch cafe will be obliged to ſubmit, 
te either to ſtand committed, or pay perhaps a very 8 
«© conſidetable ſum of money, out of their own 
« pockets; how agreeable the alternative! y 
« In ſhort, when the reader hath maturely 
& conſidered the different views with which the p. 
<« legiſlature penned 2 Geo. 2. c. 23. and 5 Geo, 
& 2. c. 30. he will moſt likely ſubſcribe to our A 
& opinion, that there is no diſtinction to be made 
< between attornies or ſolicitors, and other credi- 
46 tors, in bankrupt caſes ; for it is obſervable, that W 
«the firſt act was made in order to prevent the | 
d creditor impoſing upon the debtor, by injoining 
him from proceeding to recover his demand, until © 
© one month after the delivery of his bill; whereas 1 
« the other act was made in order to prevent the ; 
« debtor impoſing upon the creditor, by permit- Pai 
„ ting him to proceed to recover his demand, even Sun 
« before the debt become actually payable, by; © 
hy Geo. 2, c. 30. ſ, 22 (a).“ N (a 
| ; prepa 
(e) The above paſſages with inverted commat, are, all extradt! * 
from Rayn. Read, on ſtat, 2 Geo. 2. N 7 . houſe 
ö ps 4 4101 the fi 
(c) 
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George Surridge, the M:ſſenger's Bill on th: Com- 
miſſion againſi Francis Gibbons. 


? 

15 * * J. J. d. 

= Summoning and attending the commiſ- 

ſioners to coffee · houſe 230 

- Paid for room, pens, ink, and paper o 3 © 

« Warrant (a) of ſeizure, ſtamp and tin box © $5 © 

eſs Executing (C) warrant at bankrupt's houſe © 13 4 

be Coach or horſe hire, what afually paid, 

lt, if neceſſary | 

ſy Summoning bankrupt to ſurrender, dupli- 

wn cate thereof, and ſerving ſame fo 5 © 

Writing advertiſement, and attending Ga- 

rely zette therewith to 2 6 

the Paid Gazette m < 

2 Appraiſement of the houſhold goods and 

on ſtock in trade by t { 1 ſai 

nade copy ef — wo (e) perſons, and ſair 1 1 © 

; * Warrant to ſummon witneſſes, attending 

. 

ou them therewith x 6 

uno Summonin d attendi | : 

"$14 g, and attending the commil- 

* , 1 on their firlt ſitting at Guildball J 12 

>rmit- * ee vas” a 
n ummoning and attending commiſſionets 

* 6 A at their ſecond ſitting 6 fo 6 8 


(a) It is the proper buſineſs of the ſol'citor to the commiſſien to 
prepare this warrant, but he very ſeldom, if evcr, daes. 
(5) In this charge is included the keeping pode ſhon the day the 
n . _— 3 and for executing the Warrant in any other 
oule or place, beſides the firft, (including the x-c>:rg the poſſeſſ on 
1 5 ropes ** each place, 9 4 3 
c) For each day they ate necelarily employed in appraifing . 
to cach of them 104. 6d, 8 Sh 
S 3 Paid 


extraQti 


George 


1 
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Paid for hall, pens, &c, — © 3 0 
Poſſeſſion (a) ſixteen days, at 58. each day 4 © o 


Summoning and attending the commiſ— 
ſioners at coffee houſe, to execute afſign-So 6 8 


op of 
16 | 


ment — 
it Paid for rooms, pens, &c. M3 0 
l! Same to execute bargain and ſale : o 9 8 
"1 


[| There muſt be proper dates, and the. like or- 
0 der of the commiſſioners for payment, as on the 


10 clerk to the commiſſion's bill; mutatis mutandis. 1 11 
= Memorandum of executing aſſignment, and ſei- 0 
li tling ihe ſolicitor's and meſſenger bills, 5 
1 At, &c, . 
Mi « Memorandum, That 'we, whoſe names are Goc 
1 % hereunto ſubſcribed, being the mejor part of ele 
10 « the. commiſſioners, named and authorized, in ou 
1 and by a commiſſion of bankrupt awarded and ng 
[| « iſſued againſt Francis Gibbins of, &c. met the fab. 
i day and year, and at the place abovemen- Fr 
10 „ tioned, * examined and executed an aſſign- "one 
= „ment of the ſaid bankrupt's eſtate” and effects, WW mi 
|| « to John Partridge of, &c. and Charles Denni Fin. 
18 * of, &c. being the aſſignees choſen. under the wha 
Wi & ſaid commiſſion; and at the ſame time taxed, 9575 

| il 40 and ſettled {or aſcertained or. allowed] the peti- His 
i a) And for keeping poſieifion'of the bankrupt's effects, in eren made 

| i : 12 At houſe or place beſides the firſt, for ench day after the ſome 
1 day of ſeizure “to the day of the choice of aſhignkrs, iuciubve forth 
1 including what the meſſenger pays his man, 3 4% 7 ſaid © 
| . ses Da 1) A And 11{79 $6 tioning. Bran 
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« tioning creditor's charges and expences of 
e ſuing out and proſecuting the ſaid commiſſion 
« to this time, viz. the ſolicitor's bill at the ſum 
« of and the mefſenger's bill at the ſum 


8 « of making together the ſum of 2 

1 | Thomas Nugent. 

; Richard Ii dad. 
Thomas Life. 


Aſfionment from the commiſſioners to new 
2 — ones being removed (at their own defire) 


by order, and after a temporary affegnment bad 
originally been made, 


« This Indenture tripartite, made the day 
of in the ninth year of the reign of our 
ſovereign lord George the third, by the grace of 
God of Great Britain, France Sr drelana, king, 
defender of the faith, &c. and in the year of 
our Lord 17. Between John Partridge o a 
and Charles Dennis of of the firſt part, Thomas 
Nugent, John Fenſhawe,- and Champion Branfil, 
eſquires, being the major part of the commil- 
ſioners named and authorized in and by a com- 
miſſion of bankrupt, awarded and iſſued forth againſt 
Hancis Gibbons of of the ſecond part, ao. 
Hb of of the thicd part. WHEreaAs a, 
commiſſion of bankrupt under the great ſeal of Great , 
Britain, bearing date at WW/iminſler, the day 
Wot 17 grounded upon the ſeveral ſtatutes 
made, and now in. force concerning bankrupts, « 
ſome or one of them, bath been awarded and e 
Wy forth againft the ſaid Francis Gibbons, directed to the 


] ſaid 7. omas Nugent,” John Fenſhawe, and — 4 
ran, together with Richard Wood and Thomas Life, 
S 4 geatlemen, 


10 


8.5 Second Sitting, 


gentlemen); thereby giving full power and authorit 


* - 


to the ſaid commiſſioners," four or three ef them, 
to execute the ſame, as in and by the ſaid come 
miſſion, relation being thereunto had, *doth more 
fully and at darge appear: AND WHEREAS the {aid 


Thomas Nagent; fohn Fenjhawe, and Champion Branfi, 
being the major part of the ſaid commiſſioners in 
the ſaid commiſſion named and authorized, having 
begun to put the ſaid commiſſion into execution, 
upon due examination of witneſſes, and other good 
proof upon oath before them had and taken, found, 
or it otherwiſe appeared to them, that the ſaid 
Francis Gibbons, for ſeveral years before the date 
and ſuing forth of the ſaid commifion-/exercifed and 
followed the trade or buſineſs of a merchant, and 
ſought and endeavoured to get his living thereby, 
as others of the ſame trade or buſineſs uſually do; 


and that he the ſaid Francis Gibbons, before the date | 
and ſuing forth of the ſaid commiſſion, became in- 
in the ſum of 100i 


debted to Charles Jones, of 
and upwards, ard being ſo indebted, he the ſaid 


Francs Gibbons did, in the judgment of the by 2 


part of the commiſſioners in the ſaid commiſkon 


named, become bankrupt to all intents and purpoſe 


within the true intent and meaning of the ſevenl 
ſtatutes in the ſaid commiſſion mentioned, ſome er 
one of them, and they declared him bankrupt ac- 
cordingly. AND WHEREAS the faid commiſſioners, 


parties to theſe preſents, in further execution of thei 
faid commiſſion, and of the ſtatutes therein men- 
tioned, and by virtue of the ſame, by incentuM 
made between 


bearing date the (a) day of 
the faid Thomas Nugent, John Fenſpate, and Champin 
Branfil, of the one part, and William Chesſbyre d 

of the other part, for the conſideration theis: 


(a) Date of the proviſional aſſignment, which fee in fol. 332. 
i 


— mmm. 8 8 rw wy 


hs hs — 2 
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in mentioned, did as much as in them lay, and they 


ty lawfuily might, order, bargain, ſell, diſpoſe, aſſign, 
n, and ſet over, unto the faid William Chesſbyre, his 
no executors, adminiſtrators, and affigns, all and fin- 
pre gular the goods, wares and chattels, debts, ſum and 
aid ſums of money, and all the perſonal eſtate what- 
fi, ſoever of the ſaid Francis Gibbons, of which he was 

in poſſeſſed or intitled unto, or of which any other per. 
ine ſon or perſons was or were poſſ ſſed, ix TRUST for 
on, him at the time he became banbrupt, or at any time 
god ſince. To HoLD, aſk, demand, ſue for, recover, 
ind, levy, and receive, all and ſingular the premiſes 
(aid thereby aſſigned, or mentioned, or intended fo to be. 
gate unto the ſaid Milliam Chesſbyre, his executors, ad- 
and miniſtrators, and aſſigns, iN TRUST for the imme- 
ond diate preſervation thereof, and to and for the uſe, 
eby, benefit and advantage of all the creditors of the ſaid 
do; Francis Gibbons, who had then ſought, or ſhould 
date then after in due time come in and ſeek relief, under 
2 the ſaid commiſſion, according to the ſeveral ſtatutes 
i 00l therein mentioned, or ſome or one of them, and to 
e (aid or for no other uſe, truit, intent or purpoſe hat- 
1 air ſoever, as in and by the faid recited indenture, rela- 
ice tion being thereunto had, will and may more fully 
poſes and at large appear. AND wHERtAs the faid 


William Cheiſbyre did, in and by the ſaid recited in- 
ne dt dencure of aſßgnment. covenant and agree, to ud 
_ with the ſaid comm{honers, parties ther-to, their 
executors and adminiitretors, and to and with 
of them, that he tne (aid M illiam Chesfhyre, his ex- 
mes. ecors or adminiſtrat-rs, or tome or one of them, 
entuil ſhou d and would, as ſoon as an aſſignee or aſſlignees 
of the ſaid bankrupt's eſtate and effects ſhould be 


et ween ll | ; 
ani ö duly choſen and appointed, join with the major part 
yr: if of the commiſſioners named m the taid commuonz. 


in alligning all and fingular the faid goods, chartels, 
dcbis, ſum and ſums of money, wares and mer- 


8 5 . chandizcs, 


1 thei 


332. 
i 


chandi: zes, and all other the premiſſes in the ſaid re- 
cited indenture aſſigned to him, unto ſuch perſon or 
perſons, as ſhould be duly choſen and appointed to 
be the aſſignee or aſſignees of the ſaid OT krupts 
eſtate and effects, and that he the ſaid Milliam Cheſ- 
e, would delivet up all the eſtate and effects of 
the ſaid bankrupt, as ſhould or might bave come to 
his hands or poſſeſſion, or to the hands or poſſeſſion 
of any other perſon or perſons, Id TRUST for him, 
or for his uſe, unto ſuch perſon or perſons, as ſhould 
be duly choſen aſſignee or aſſignees of the ſaid bank- 
rupt's eſtate or effects, or otherwiſe, as the ſaid com- 
miſſioners ſhould direct or appoint, as in and by the 
ſaid recited indenture may more fully and at large 
appear. Ax Dp WHEREAS at ameeting of the major 
part of the commiſſioners, in and by the ſaid com- 
miſſion named and authorized, at the Guildhall, of 
the city of London, the | day of | purſuant 
to notice in the Londen Gaxette, for that purpoſe 
given, the major part in value of the creditors of 
the ſaid Francis Gibbons then preſent, and who had 
proved their debts under the ſaid commiſſibn, and 
whoſe debts reſpectwely amounted to ten pounds or 
upwards, did nominate, elect and chuſe, the ſaid 
ohn Partridge and Charles Dennis, to be the aſſignees 
of the eſtate and effects of the ſaid Francis Gibbons, 
and deſired an aflignment to be made thereof to 
them accordingly by the ſaid William Chesſbyre, and 
the ſaid commiſſioners. | AN D WHEREAS by (0) 


indenture tripartite, bearing date the day - 


made between the ſaid William Chagfbyre of 
the firſt part, the ſaid commiſſioners, - parties hereto, 
of the ſecond part, the faid :Fohn, Partridge and 
Charles" Denais of the third part, the ſaid Willian 
n for the conſideration pat wake by 


0 Viz. erde after a r which fee in fol 7 
de 
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the conſent and direction of the ſaid commiſſioner*, 
parties hereto, teſtified: by their being made parties 
to, and ſealing and delivering the Din order, 
bargain, ſell, diſpoſe, aſſign, and ſet over, unto the 
faid John Partridge and Charles Dennis, their execu- 
tors, and adminiſtrators, all and ſingular the goods, 
wates, and chattels, debts, ſum and ſums uf money, 
and all the perſonal” eſtate Whatſocver uf the faid 
Francis Gibbons, of which he was poſſeſſed of or in- 
titled unto, o which any other perfor or perſons 
was or were poſleſied of, IN TRUST for him at the 
time he became bankrupt, or at any time ſince; and 
all the right title, intereſt, property,. claim, and 
demand whatſoever of him the ſaid i Cheſ- 
foyre of, in, or to the ſame, or any part thereof, as 
aſſignee of the eſtate and effects of the ſaid Francis 
Gibbons, and the ſaid commiſhoners, parties therets, 
being the major part of the ſaid commiſhoners in 
and by the faid commiſſion named and authoriſed 
in confideration of 5s. to them, or one of them, in 
hand alſo paid by tne ſaid Fobn Partridge aud Charles 
Dennis, did as much as in them lay, and they law- 
fully might, ratify and confirm unto the ſaid en 
Partridge and Charles Dennis all and finguiar the 
faid' goods, wares, and chattels, debts, ſum and ſums 

of money, and other things, and all the eſtate what- 
ſoevet and whereſoever, of and belonging to the ſad 

Francis Gibbons therein before ordered, bargained, . 
ſold, diſpoſed, aſſigned and ſet over by the ſaid i- 

liom Cheiſtyre, party thereto; To HOLD- to the (aid 

John Partridge and Charles Dennis, their executors, . 
adminiſtrators. and affigns,. UPoN TRUST- NEVER 
THELESss, to and for the uſe, benefit, and advantage, 

of all the creditors of the ſaid Francis Gibbons, who 

had then already ſought, or ſhould thereafter in 
due time come in and ſeek relief. by virtue of the 


{aid commiſſion, W to the limitations and 
6 recti 


directions 


| 
1 
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directions of the ſeveral ſtatutes in that behalf made 
and provided, and to and for no other uſe, intent 


or purpoſe: whatſoever, as in and by the ſaid laſt 


recited indenture of aſſignment, relation bein 
thereunto had, may more. fully and at large ap- 
pear. AND WHEREAS by an order of the preſent 
lord high chancellor of Great Britain, made on 
the day of inſtant, founded upon the 
petition of and. creditors of the 
ſaid Francis Gibbons, preferred to gghe ſaid lord 
chancellor, his lordſhip upon hearing the ſaid 
petition read, and what was alledged by the counſel 
for the ſaid petitioners, and by conſent of the coun- 
ſel for the aſtignees, the ſaid Jehn Partridge and 
Charles Dennis, did, (amongſt other things) order 
that the ſaid Fohn Partridge and Charles Dennis, at 
their own defire, ſhould be diſcharged from being 
aſſignees of the ſaid bankrupr's eſtate and effects, and 
that the major part of the ſaid commiſſioners named 
in the ſaid commiſſion, : ſhould cauſe due notice 
forthwith to be given and publiſhed in the Londen 
Gazette, appointing a time and place for the credi- 
tors of the (aid Francis Gibbons to meet, in order 
to proceed to the choice of a new aflignee or af- 
ſignees, in the room of the ſaid . Joh Partridge and 
Charles Dennis, and that the creditors. of the ſaid 
bankrupt, who ſhould be preſent at ſuch meeting, 
ſnhould proceed to ſuch new choice accordingly, and 
that after uch choice, the major part of the ſaid 
commiſſioners ſhould make and execute à new al- 
ſignment of the eſtate and effects of the ſaid bank- 
rupt, remaining unteceived and not diſpoſed of, to 
ſuch perſon or perſons, who at ſuch meeting ſhould 
be choſen ſuch new ſſignte or aſſignees, and that 
the ſaid Fohn Partridge and Charies Denms ſhould 
join in the ſaid aſſignment, to the fard new aſſignee 
or aſſignees, as by the ſaid in part recited * le- 
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lation being thereunto alſo had, may more fully and 


at large appear. \'AND WHEREAS in purſuance of 
the ſaid in part recited order, notice in the London 


Gazette of the. day of this inſtant was 
duly given, purporting that the commiſhoners in- 
tended to mect on - the day of this inſtant 


at four of the clock in the afternoon, at 
Guildhall, Landon, in order to proceed to the choice 
of new aſſignees, in the room of the ſaid Jabs Par- 
tridge and Charles Dennis: AND WREREAs the 
commiſſioners, parties to tReſe preſents, in obedience 
to, and in purſuance of the ſaid order, and like u iſe 
of the ſaid notice ſo given in the London Gazette 
as aforeſaid, met at the Guildhall of the City of Lan- 
don, this day of in order to chuſe an a- 
ſignee or aſſignees of the ſaid bankrupt's eſtate and 
effects, and the major part of the creditors of the 
ſaid Francis Gibbons preſent, and who had proved 
their debts under the ſaid commiſſion, and whoſe 
debts reſpectively amounted to ten pounds or u 
wards, did nominate, elect, and chuſe the ſaid Au- 
drew Finch to be the ſole aſſignee of the eſtate and 
effects of the ſaid Francis Gibbons, remaining unte- 
ceived and not diſpoſed of, in the room of the ſaid 
John Partridge and Charles Dennis, Now Tris 
INDENTURE WITNESSETH, that the ſaid Jobn Par- 
tridge and Charles Dennis, in obedience to, and in 
purſuance of the ſaid recited order, and in conſidet- 
ation of the ſum of 10s. of lawful money of Great 
Britain, to them in hand paid by the ſaid Andrew 
Finch, at or before the ſcaling and delivery of theſe 
preſents, the receipt whereof is hereby acknowledg- 
ed, and alſo in conſideration of the covenants herein 
after, on the part and behalf of the ſaid Andrew Finch, 
his execu;ors, or adminiſtrators, to be performed by 
the conſent and direction of the ſaid commiſhoners, 


parties to theſe preſents, teſliſied by their being made 
parties 


* 
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parties to and ſealing and delivering hereof, ways 
ordered, bargained, ſold, diſpoſed, affigned, and ſet 
over, and by theſe preſents, Do order, bargain, ſel), 
diſpoſe, aſſign, and ſet over, unto the faid Andrew 
Finch, his executors and adminiftrators, afl and fin- 
gular the goods, wares, chattels, debts, ſum and ſums 
of money, and all the perſonal eſtate whatſoever, of 
the ſaid Francis Gibbons, of which he was poſſeſſed 
or entitled to, or which any other perſon or perſons, 
was or were poſſeſſed of, in truſt for him at the time 
he became bankrupt, or at any time fince, and all 
the right, title, intereſt, property, claim, and demand 
whatſoever, of them the ſaid John Partridge and 
Charles Dennis, of, in, or to the ſame, or any part 
thereof, as aſſignees of the eſtate and effects of the 
ſaid Francis Gibbons, and the ſaid commitfioners, par- 
ties to theſe preſents, being the major part of the 
ſaid commiſſioners in and by the ſaid commiſſion 


named and authorized, in conſideration of 55s. to 


them, or one of them, in hand alſo paid by the ſaid 
Andrew Finch, fave ratified and confirmed, and by 
theſe preſents Do, as much as in them lic, and 
they lawfully may, ratify and confirm, unto the ſaid 
Andrew Finch all and ſingular the ſaid goods, wares 
and chattels, debts, ſum and ſums of money, and 
other things, and all the eftate whatſoever and 
whereſoever, of and belonging to the ſaid Franas 
Gibbons, herein before ordered, bargained, old, dil- 
poſed, aſſigned, and ſet over by the ſaid John Par- 
tridee and Charles Dennis, parties hereto; To HAVE 
AND To HOLD, aſk, demand, ſue for, ecover, levy, 


and receive the ſaid goods, wares, chattels, debts, 


ſum and ſums of money, and other things, and all 
other the effects whatſoever, of, or belonging to the 


ſaid Francis Gibbons, here by ordered, bargained, ſold, 


diſpoſed, * and ſet over, or hereby mentioned 
or intended ſo to be, unto the ſaid Andrew” Finch, 
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his executors adminiſtrators, and aſſigns, vrow 
TRUST NEVERT HELEss, to and for the uſe, bene- 
fit, and advantage of all the creditors of the ſaid 
Francis Gibbons, who have already ſought, or 
ſhall hereafter. in due time come and relief 
by virtue of the ſaid commiſhon, according to 
the limitations and directions of the ſeveral ſta- 
tutes in that behalf made and provided, and to 
and for no other uſe, intent, or purpoſe what- 
ſoever ; AND the ſaid Andrew. Finch, for himſelf, 
his heirs, executors, and adminiſtrators, doth 
hereby covenant, promiſe, and agree, to and with 
the ſaid commiſſioners, parties io theſe preſents, 
and to and with every of them by theſe preſents, 
that he the ſaid Andrew Finch, his executors, ad- 
miniſtrators, or aſſigns, ſhall and will with all con- 
venient ſpeed, by all lawful and equitable ways 
and means, uſe his utmoſt endeavours to recover 
and get in the ſeveral goods, wares, and chattels, 
debts, ſum and ſums of money, and all other 
the eſtate and eff: Ats of the ſaid Francis Gibbons, 
and after poſſeſhon had and obtained of the ſaid 
goods, wares, and chattels, debts, ſum and 
ſums of money, eſtate and effects whatſoever, or 
any part thereof, ſhall and will fell and diſpoſe of 
the ſame, to and for the moſt and beſt value be can 
get for the ſame: AND FURTHER, that he the ſaid 
Andrew Finch, his executors, adminiſtrators, and 
aſſigns, ſhall and will from time to time, and at 
all times hereafter, upon reaſonable requeſt and no- 
tice to him given for that purpoſe, render and give 
unto the ſaid commiſſioners, parties to theſe 
ſents, or the major part of the ſaid commiſſioners 
in and by the ſaid commiſſion named and autho- 
rized, or to the major part of the ſaid commiſ- 
ſioners to be named in and by any renewed com- 
miſſion, which may be awarded againſt the ſaid 
Frandas 
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wht Francis Gibbons, at ſuch time and place as they 


ſhall appoint, a true, juſt and perfet account in 
writing under the hand of the ſaid Andrew Finch, 
his executors, and adminiſtrators, of what and hoy 
much money or other ſatisfaQtion, he the ſaid 4. 
drew Finch, his executors or adminiſtrators, ſhall 
have had, recovered, and received, by virtue ot 
means of this preſent deed of aſſignment, or other. 
wiſe, out of the eſtate and effects of the ſaid Fran. 
cis Gibbons, and ſuch money or other ſatisfaction, 
as upon ſuch account thal] appear to be had, railed, 
and received by the ſaid Andrew Finch, his execu. 


tors or adminiſtrators, he the ſaid Andrew Finch, 


his executors or adminiftrators, ſhall and will truly 
pay, or cauſe to be paid unto them the ſaid com- 
miſſioners, parties to theſe preſents, or the major 
part of the ſaid commiſhoners in and by the {aid 
commiſſion named, or to the ſaid commiſſi ners 0 
be named in any fuch renewed commiſſion, or the 
major part of them, or to ſuch perſon or perſons 
as they ſhall appoint, to the end, the ſame or other 
ſatisfaction may be, by them he ſaid commiſſi n- 


ers, in and by the ſaid commiſſion name aud au- 
thorized, or the major part of them, ordered, diſ- 


poſed, diſtributed and divided, unto and amok 
all and every the creditors of the laid Francis Gil 
bons, who have already ſought, or ſhall heicafter 


in due time come in and ſcek relief by virtue of 


the ſaid commiſſion, according to the limitations 
and directions of the ſeveral ſtatutes therein men- 
tioned, proportionably according to the feverll 
debts owing to them reſpeCtively from the aid 
Francis Gibbons. AND LASTLY, the ſaid Andreu 


Finch doth hereby for himſelt, his beirs, execut-rs, 


and adminiſtrators, covenant, promiſe, and agree, 


to and with the ſaid commiliioners, parties to -hele 


preſents, their heirs, executors, and adminiſtre 
| 0. | tors, 
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tors, that he the ſaid  fudrew Finch, his executors 
and adminiſtrators, ' ſhall and will from time to 
time, and at all times hereafter, well and ſuffici- 
ently fave, defend, keep harmleſs and indemnify, 
the ſaid commiſſioners, in and by the ſaid commil- 
ſion named and authorized, and alſo the ſaid Jahn 
Partridge and Charles Dennis, heit executors, and 
adminiſtrators, and every of them, their and every 
of their bodies, lands, tenements, goods and chat- 
tels, of, and concerning, or concerning all and all 
manner of action and actions, ſuits, arreſts, trou- 
bles, colts, damages, and expences whatſoever, 
which they or any of them ſhall ſuſtain or be put 
unto, for or by reaſon of this preſent deed of af- 
ſignment, or any other act or acts, thing or things, 
lawfully done or executed by virtue of the faid 
commiſſion, or the ſaid recited aſſignment, or their 
or any of their lawful intermeddliag in any of 


the eſtate of the ſaid Francis Gibbons, In WIr- 
NESS, &c.“ 


The ſolicitor who petitions for the removal of 
aſſignees, and the appointment of otbers, muſt, 
previous to the execution of the above ſpecial .- 
ſignment, inſert an advertiſement in the London Ca- 
zette of ſuch removal, and alſo of the intended ſit- 
ting to appoint others, 


Advertiſement on the removal of ofſignees. 


« The commiſſioners in a commiſſion of bank- 
rupt awarded and iſſued againſt Francis Gibbens of, 
&c. intend to meet at Gui on (a) 


the day of when and where 


1 2 There muſt be a week's notice at leaſt of this ſuting. Set 
o 339. 
the 
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the creditors of the ſaid bankrupt, who have al. 
ready proved their debts under the ſaid commiſ- 
fion, are to attend in order to chuſe one or more af. 
fignee or aſſignees of the ſaid bankrupt's eſtate and 

ects, in the room of John Partridge and Charles 
Dennis, the late aſſignees, who baye been diſ- 
charged from being aſſignees by an order of the 
right honourable the lord high chancellor of Great 
Britain (@).” | | 


The aQting commiſſioners under the commiſſion 
are enjoined to cauſe, immediately after the remo- 
val of the former affignees and the choice of others, 
public notice to be given in two London Gazettes, 
that the former affignees are removed, and others 
appointed in their ſtead. Yate a7 4 


Advertiſement on the choice of new aſſignee. © 


«. The acting commiſſioners in a:commiſſion of 
& bankrupt awarded and iſſued againſt: Francis Gib- 
% bons of, &c. do hereby give notice (50, that John 
& Partridge and Charles Dennis, late affignees of the 
<« eſtate and effects of the ſaid- bankrupt; have been 
« diſcharged from being aſſignees, by an order of 


s the right honourable the lord high chancellor of 


« Great: Britain, and that Andreu Finch is ap- 
4 pointed aflignee in their ſtead, and that the ſaid 

« bankrupts debtors are not to pay their debts to 
wo the aſſignee femoved?3. nos max b 


1. a 7008 0 loc loo id 1a. 
(a) See fol. 170% Ke. SHR bist 9003 n! 4 11.3 
(5). By virtue of the tat, 5 Geo. a, e, 30% f. 37. Though this 
act of parliament expreſsly dirẽcts that ſuch notice ſhall be inſerted 
in the txwo London Gazettes, immediately following the removal of 
aſſignees, and the appointment of others; yet we canfict recollect of 
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Bargain (a) and ſale 
6c Tas INDENTURE made the day of 
cc in the ninth year of the reign of our 


« ſovereign lord George the Third, by the grace of 
« God of Great Britain, France, and Ireland, king, 
« defender of the faith, &c. and in the year of our 
„Lord 17 between Thomas Nugent, elquire, 
«© Richard Wood and T homas Life, of the 
ee one part, and Jahn Partridge of, &c. and Charles 
& Dennis of, &c. of the other part: WHEREAS his 
« majeſty's commiſſion under the great ſeal of 
% Great Britain, grounded upon the ſeveral ſtatutes 
% made and now in force concerning bankrupts, 
“e bearing date at Weſiminſler the 

« day of October, in the year of our Lord 1768, 
c hath been awarded and iſſued againſt the ſaid 
*« Francis Gibbons, and directed to 7 Nugent, 


"= F. 6 on Branfil, eſquires, 
« Richard Wick. and Flas Life, gentlemen, 
“ thereby giving full power and authority, to the 
« ſaid commiffioners, ſour or three of them, to 
« execute the ſame, as in and by the ſaid com- 
“ miſſion, relation being thereunto had, more fully 
« and at large it doth and may appear. Arp 
* WHEREAS" upon the execution of the ſaid com- 
“ miſſion, it appeared to the major part of the com- 
© miſſioners in the faid commiſſion authorized, 
upon due examination of witneſſes, and other 
e ſufficient proof upon oath, before them had and 
„ taken, that the ſaid Francis Gibbons did, from 


* the month of January 1760, carry on the trade 
(a). The ade be commuted by the commiſſioners, maſt bs 


engrofſed on five-ſhilling ſtamped ins of parchment; and the coun- 
terpart to be executed by the aſlignees, on 25. 6d. amped Ms. 


and 
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and buſineſs of a merchant, by buying and ſe! 
“ ing, and by exporting and importing divets 
« kind of goods, and did by ſuch trade and buf— 
© neſs ſeek and endeavour to get his living, as 
© other merchants uſually do, and that in the 
& courſe of his ſaid trading and dealing he becarie 
«* indebted unto Charles Jones of, &c. in the ſum 
* of 1007, and upwards, for goods fold and deli. 
& vered. AND WHEREAS the ſaid Francis Gibbon: 
« did, in the judgment of the major part of the 
©< ſaid ar e <0 become bankrupt to all in- 
« tents. and purpoſes, within the compals, true 
5 intent and meaning of the ſeveral ſfatutes made 
&© and now in force concerning bankrupts, or with- 
« in ſome or one of them before the date and 
©« ſuing forth of the ſaid commiſſion, they did ad. 
“ judge and declare him bankrupt according]y, 
«© AND WHEREAS the major part of the ſaid com- 
« miſſioners, parties to theſe preſents, in further 
„execution of the ſaid commiſſion, and by due 
& examination of witneſſes upon oath found, or it 
otherwiſe appeared unto. them, that the aid 
Francis Gibbons at the time or times he became 

© bankrupt as aforeſaid, was ſeized, intereſted in, 
& or intitled unto diverſe meſſuages, lands, tene- 
“ ments, and hereditaments, fituate, lying, and 
being at in the county d 
DH RY and elſewhere, in the kingdom «& 
& Great Britain. Now THIS INDENTURE, WII. 
<< NESSETH, that the ſaid commiſſioners, parties to 
« theſe preſents, in further execution of the {aid 
« commiſſion, and by force and virtue theres), 
ce and of the ſtatutes therein mentioned, and fat 
< and in conſideration of the ſum of five ſhillings 
& of lawful money of Great Britain, to them th 
« ſaid commiſhoners, in hand well and truly pai 
© by them the ſaid John Partridge and Charles Der 
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« 21s, at or before the ſealing and delivery of theſe 
« preſents, the receipt whereof is hereby acknow- 
ce edged, and alſo in conſideration of the covenants 
« and agreements herein after contained, on the 
« parts and behalfs of them the ſaid Fobn Partridge 
« and Charles Dennis, their heirs, executors, ad- 
« miniſtrators and aſſigns, to be kept, done and per- 
« formed, HAVE ordered, granted, bargained, and 
« ſold, and by theſe preſents (as much as in them 
« the ſaid commiſſioners, parties to theſe preſents 
« lic, and they lawfully may) do order, grant, bar- 
« gain and ſell unto them the ſaid Fohn Partridge 
e and Charles Dennis, their heirs, and affigns, all the 
e ſaid bankrupt's meſſuages, lands, tenements, and 
« hereditaments, AND Also all the eftate, right, 
« title, intereſt, uſe, truſt, property, poſſeſſion, be- 
e nefit, equity of redemption, claim and demand 
& whatſoever, which he the ſaid Francis Gibbons at 
de the time of his becoming bankrupt as aforeſaid 
„ had of, in, or to all and ſingular the ſaid meſ- 
« ſuages, lands, tenements, hereditaments, and 
* all and ſingular other the premiſſes herein be- 
fore mentioned, and hereby ordered, granted, 
« bargained, and ſold, or mentioned, or intended 
« ſo to be, with their, and every of their appurte- 

nances. AND ALso all other meſſuages, lands, 
* tenements,. and bereditaments whatſoever -and 
*+* whereſoeyer, . which. he the ſaid Francis Gibbons 
hath purchaſed or obtained for money, or other 
recompence (a) jointly with his wife, children 
** or child, to the only uſe of him the ſaid Francis 
Gibbons; AND Aso, all ſuch uſe, eſtate, intereſt, 
40 right and title whatſoever, which he the ſaid 
'* francis, Gibbens had of, in, or to any meſſuages, 
lands, tenements, or hereditaments whatſoever, at 


\ and bans vh 
(a) See fol. 184, 
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c the time he became- bankrupt as aforeſaid, which 
© he could depart withal; anD all and ſingular 
© other the premiſſes herein before bargained and 
“ fold, or mentioned or intended ſo to be, To HAVE 
% AND TO "HQLD--ALL and ſingular the ſaid meſ- 
“ ſuages, lands, tenements, and hereditaments, 
« with their and every of their appurtenances, unto 
« them the ſaid Jabn Partridge and Charles Dennis, 
« their heirs and aſſigns, to and for the only proper 
benefit and advantage of them the ſaid John Par- 
« tridge and Charles Dennis, their heirs and aſſigns 
& for ever, or according to the ſaid Francis Gibbons, 
© his right and heres therein, ſubject to ſuch 
mortgage or mortgages or other charges and 
„ incumbrances (if any ſuch there be) as the ſane 
« are legally charged with and liable to. I 
« TRUST. NEVERTHELESS for the benefit and ad- 
« vantage of them the ſaid ohn Partridge and 
10 Charles Dennis, and all and every other the credi- 
dc tors of the faid Francis Gibbons, who already have 
& come in and ſought relief, or ſnall hereafter in 
« due time come in and ſeek relief by virtue of the 
« ſaid commiſſion, or any renewed commiſſion, a. 
« ozinſt the ſaid Francis Gibbons, and duly prove 
& and aſcertain their ſeveral and reſpective debts un- 
c der the ſame, according to the directions and li- 
e mitations of the ſaid ſtatutes, and as to the over- 
« plus, if any ſhall be, after payment and ſatisfac- 
<« tion of all ſuch debt or debts, as {hal} or may be 
% proved under the ſaid commiſſion, or any renewed 
% commiſſion, againſt the ſaid Francis Gibbons, and 
é the charges of ſuing forth and proſecuting the 
“ ſame, Id TRUST for the faid Frances Gibbons, his 
« heirs or aſſigns, according to the ſtatutes, and the 
true intent and meaning thereof. AnD'the ſaid 
« Fohn Partridge and Charles Dennis, each of them 
for himſelf ſeparate and apart, and for. 5 
a | | 6 he1rs, 


* 
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« heirs, executors, and adminiſtrators, acts, and 
ce deeds only, and not either of them for the other 
« of them, his heirs, executors or adminiſtrators, 
« as or deeds, do hereby ſeverally and reſpectively 
« (a) covenant, promiſe, and agree, to and with the 
« {aid commiſhaners, parties hereto, by theſe pre- 
<« ſents in manner following, that is to ſay, that each 
*« of them the ſaid Jahn Partridge and les Den- 
vi, and their reſpective beirs and aſſigns, ſhall 
« and will, with all convenient ſpeed, uſe their beſt 
& endeavours, by ſuits at law or otherwiſe, to re- 
« cover and get poſſeſſion of the ſaid mei 
« lands, tenements, and hereditaments, and . 
« and will after recovery and poſſeſſion had of the 
% ſame, or any part thereof, make ſale and diſpoſi- 
e tion thereof, with the like convenient ſpeed, to 
e and for the moſt money, and beſt price, he or 
te they can or may bona fide obtain for the ſame. 
« AND FURTHER that they the ſaid J Par- 
«© tridze and Charles Dennis, their heirs, executors, 
« and adminiſtrators, ſhall and will from time to 
„time, and at all times hereafter, upon reaſonable 
« requeſt or-notice to them given for that purpoſe, 
under the hands of the commiſſioners by the ſaid 
« commiſſion, or any renewed commiſſion autho- 
“ rized as aforeſaid, or the major part of them, ten- 
der and give unto the faid commiſſioners, by the 
“ ſaid commiſſion, or any renewed commiſſion, au- 
<< thorized as aforeſaid, or the major part of them, a 
« juſt and true accouut of all and every fuch ſum 
« and ſums of money, or other ſatisfaction, which 
they the ſaid Jabn Partridge and Charles Dennis, 
e their beirs, executors or adminiſtrators reſpec- 
„„ tively, ſhall or may have received, obtained, or 
« raiſed by virtue of theſe preſents, or by means of 
(a) Or thus: for themſelves ſeverally, and not jointly, one 
for the other, or for heirs, executors, or adminiftrators, 
the act or deed of So other, doth covenant, &c. = 
this 
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<« this preſent deed of bargain and ſale, out of the 
& ſaid Francis Gibbons's eſtate hereby, bargained and 
66 ſold, and all ſuch monies or other ſatisfaction, 
< as ſhall appear to be ſo by them reſpectively re- 
c ce ived, had, obtained, or raiſed by them, as afore- 
„ ſajd, they the ſaid John Partridge and Charles 
«* Dennis ſhall and will (after all juſt allowances 
* thereout deducted) upon the like reaſonable re- 
„ queſt well and truly pay, ſatisfy and render, or 
ce cauſe to be paid, ſatisfied, and rendered, to them 
the ſaid commiſſioners authorized, or the major 
4 part of them, or as they or the major part of 
«them ſhall direct or appoint under their hands, 
«© To THE END the ſame monies or other ſatis- 
4 faction, may be by them the faid commiſſioners, 
in and by the faid commiſſion, or any renewed 
% commiſſion authorized, or the major part of them, 
4 ordered, diſpoſed, diſtributed, and divided, unto 
& and amongſt all and every the creditors of the 
« ſaid Francis Gibbons, who have already come in 
« and ſought relief, or ſhall hereafter in due time 
c come in and ſeek relief by virtue of the ſaid com- 
* miſſion, according to the limitations of the ſaid 
ce ſtatutes therein mentioned, as aforeſaid, to the 
end the ſame monies and other ſatisfaction may 
be anſwered and paid to the creditors ſeeking te. 
e lief as aforeſaid, proportionably according to 
& their ſeveral debts due and owing to them re- 
« ſpectively, from the ſaid Francis Gibbons, accord- 
„ ing to the order of dividend, to be made by the 
c ſaid commiſſioners of the ſame, and until ſuch 
% monies ſhall be ſo diſpoſed of, and divided, ſhall 
< and wil] pay and depoſit the ſame into the hands 
of Sir Richard Glyn, Bart. and Co. bankers, in 
« Lombard-ſlreet, London, as often as the ſame fhal| 
«© amount to the ſum of 1007. or upwards, And 
* they _ ſaid John Partridge and Charles Der 


6 for 


at Guildhall. 405 
« for themſelves ſeverally and reſpectively, and for 
« their ſeveral and reſpective heirs, executors, and 
« and adminiſtrators, do further covenant, pro- 
« miſe, and agree, to and with the commiſſioners, 
ce parties hereto, and to and with every of them, 
« and their executors and adminiſtrators, that they 
« the ſaid John Partridge and Charles Dennis, their 
te and each of their executors, adminiftrators, and 
« afligns, ſhall and will, from time to time, and 
iat all times hereaſter, well and ſufficicatly fave, 
© defend, and keep harmleſs and indemnihed, as 
« well the ſaid commiſſioners, parties to theſe pre- 
« ſents, in and by the ſaid com miſſion named and 
„authorized, or by any renewed commiſſion ta 
de named or authorized, and their heirs, exc- 
« ecutors, and adminiſtrators, and every of them, 
as their and every of their bodies, goods, chat- 
e tels, lands, and tenements, and every of them, 
* their and every of their meſſengers, agents, and 
* ſervants, who have been by them, or any of 
them employed, in or about the execution of the 
* ſaid commiſſion, of, from, and againſt all and 


ſaid * all manner of actions, ſuits, troubles, charges, 
the damages, and expences whatever, that ſhall or 
may may at any time or times hereafter ariſe, happen, 
g re * or come unto them the ſaid commiſſioners, or 
g to any or either of them, or any of their meſſen- 
1 re- gers, agents, ſervants, heirs, executors, or ad- 
cord * miniſtrators, for or by reaſon or means of this 


y the preſent deed of aſſignment, or any other act. 


| ſuch matter, or thing, by them, or either or any of 
ſhall them Jawfully acted or done by virtue of the ſaid 
hands recited commiſſion, or by their or any of their 
rs, 


lawful intermeddling in the eſtate or effects of 
e ſhall the ſaid Frans Gibbon. In wiTxEss, &c. 


Denni » Y Mem- 


6 fot 
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4 
1 


Memorandum of executing bargain and ſale. 


T Be it remembered, T hat we the major part of 


ce the commiſſioners named and authorized, in and 1 
tu by a commiſſion of bankrupt, awarded and il. mit 
«ſued againſt Francis Gibbons of, &c. whoſe name; ack 
ce are hereunto ſubſcribed, met the day and year, lic 
«and at the place above-mentioned, and examined mal 
«and executed a bargain and ſale of the ſaid bank- 8 
4 rupt's real eſtate to 70h Partridge of, &c. and hda 
«Charles Dennis of, &c. the affignees duly choſca mul 
„ by the creditors under the ſaid commiſſion.” 87 * 
' Thomas Nugent. ledg 
Richard Word. on t 
Thomas Life. | - 
If the bankrupt's real eſtate is conveyed to af. % th 
ſignees, and one of them dies, this is a jointenzncy, da 
and goes to the ſurvivor ; and he alone may {el 
ſuch eſtate to a purchaſer; but if both die before 
any conveyance is made, then the heir at law of AF Th 
the ſurvivor muſt convey to fuch new aſſignees, ate. 
the court ſhall appoint, or join with ſuch new a- rolls 
ſignees in the conveyance to a purchaſer, the de 
The bargain and ſale, after it has been executed ce is 
by the commiſhoners, muſt be (a) inrolled in fort rovid 
eourt of tecord at Heſiminſter, within (ꝰ) fix month ua. 
alter the date of the ded. tom t. 
The courts of record in which it is generally in- {Fn dork 
rolled are the Chancery, King's Bench, Common Plea, 
and Exchequer. hn bo hos 1 
4 127 rr | ot maintain an action concerning the bank: 
— 35 F till 1 e bargain and lale is inrolled. See fol. 190 
(% By kat. 27 H. 8. c. 16. f. 1. I cknon 
S 8 . N zw SSS þþ Wearin, 


: 7 {+ 3 
5 10018! 
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In the court of chuncery. 


If it is to be inrolled in chancery, one of the com- 
miſſioners who executed tne bargain and ſale muſt 
acknowledge it before a maſter, either at the pub- 
lic office in Symond's Inn, Chancery-lane, or at the 
maſter's houſe; but if a commiſſioner cannot at- 
tend, then one of the witneſſes muſt make an af- 
fidavit of the due execution of the deed, which 
muſt be annexed In this court a fiat is never 

ranted, 
4 When the ſame is acknowledged, the acknow- 
ledgment thereof muſt be wrote at the bottom, or 
on the margin of the deed, in this form : 

„This indenture was acknowledged by Thomas 
% Nugent, eſquite, therein mentioned, who prayed 
« that the ſame might be intolled, on the 


ad OC day of une 1769, before 


nem « Richard Edward;.” 
* This acknowledgment muſt be ſigned by the 


maſter, and then the deed muſt be engroſſed on 
rolls of the court, when acknowledged. You take 
the deed to the clerk of the inrolments, whoſe of- 
ce is under the chancery office, in Chancery-lane ;. he 
rovides rolls and inrols the deed, without giving 
you any trouble, except taking the deed to and 
rom the office when inrolled, and the certificate 
ndorſed thereon. | 


es, 40 


>cutel 
1 fone 
nonths 


illy in⸗ 
1 Pleus, 
Fees of inrolment. 


© Officer's Sclicitor": 
| Charge, chaige. 
icknowledging += RK TE. 
wearing affidavit 2 S346 


1 Larollicg 


the bank- 
fol. 190 


I 
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4arolling for each roll or 
preſs, containing o ines, ie © 


and each line 14 words. of 
Indorſing and certifying - o 5 4 © 5 4 a d 
fec 
Beſides a fee of half a guinea to the commiſ. FF 
ſioner who acknowledged the deed, and the charge a 
of drawing and engrofling the affidavit, in caſe no « ] 
commiſſioner can attend; but the ſolicitor can 
charge nothing more than his own attendances, the 
full fees of incolment being paid at the office. 5 
ö \ TY ce o, 
Tn the king's bench. 0 g( 
t : * 
If you intend to inroll the deed in this court, WW © © 
one of the commiſſioners muſt acknowledge it ei- T 
ther in court, or before a judge at his chambers; dee, 
the deed muſt be left with the Judge, who with 
his own hand delivers in open court to the ſecond- 
ary [i. e. the maſter] and defires him to inroll it; 
if in term time, the deed may be got immediately, 
but if in vacation, it muſt remain with the judge The pi 
till the following term; when you get the deed, 
call for as many rolls as you want, at the clerk of 
thedockets, in the King's Bench office, or from Bil.“ As 
lingſiey, ſtationer in Ghancery-lane;' you pay four pence 
for cach roll, which is allowed you again on car- 
rying in the rolls, and when you bave engroſſed . 
the deed on the roll, prefixing ſuch one of the fo]- Eng, 
lowing preambles as may ſuit the acknowledgment, ; 
you docket the rolls with the clerk of the dockets, . befo 
who will indorſe the number roll upon the deed i Thoz 
but if the deed happens to be of a prior term, then . and 
call at Mr. Vallis's, at Niſi Prius office, No, 12, ; the! 
Helborn' Court, Grays Inn, for the number roll. | vn L 
9% Ms ai 3 FIST ON 4 
You BWW enro! 


at Guillball. 409 
You muſt remember to take with you to the clerk 
of the dockets, the deed, and the rolls, and alſo 


a docket upon a flip of paper to the following ei- 
fe, viz. 


« Mich. Term, in the ninth year of the reign of 
king George the Third. 
“Entries of James Browne, gentleman, one of 
the attornies, &c. 


« An indenture dated, &c. between Thomas Nu- 
« gent, eſquire, Richard [Weed and Thomas LI, 
i« gen:lemen, of the one part, and Jahn Par- 
« tridge of, & c. and Charles Dennis of, &c. of the 
© other part.“ Roll. 1001.. 


2 This officer alſo indorſes a certificate on the 
3; deed, which done, he returns it to you. 

1th an 

" Preambles. 

en- preamble of the involiment of a deed, when the 
= | ſame is acknowledged in court, 

k of | 


Bil. &« As yet of Eafter term (as the term ſhall be) 


ence 1 Witnels William, lord Aan M. 

Med Beit. remembered, that en 
fol- : England, to wit. Wedneſday Next after 15 days 
zent, of Euler in this ſame term. 
kets, . beſore our lord the king at Igler, came 
eed; * Thomas Nugent, eſquite, in his proper perfon,. 
* and brought here into the court of our ſaid lord 


* the king, then there, a certain indenture; which 
* he acknowledged to be his deed, and prayed: 
that the ſame indenture, as his deed, might be 
You | enrolled of record, before our ſaid lord the 
＋ 4. * king, 


al + 
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« king, at Meſiminſter; and it is inrolled in the 
<<. following words: To wit, this indenture, &c.“ 
(che deed verbatim.) 


The e where the indenture is acknowledged le- 
fore the thief quflice at his, chambers. 


8 Be it remembered, That on, 7 

« England, to wit, 4 &c. in this ſame term, before me. 
| our lord the king at e. x 

« minſier, William lord Mansfield, chief juſtice of 

our ſaid lord the king, aſſigned to hold pleas, 

5 before the king himſelf, records, that on the (a) 

0 | day of laſt paſt, Thema 

„ Nugent, eſquire, in his own proper perſon, came | 

„before the ſaid chief juſtice at his chambers, fi. Acki 

„ tuate in Serjeant's Inn, in Chancery-lane, and 4 

on brought before the ſaid chief juſtice, then there, Dock 

« a certain indenture, which he acknowledged to | 

be his deed, and prayed that the ſaid indenture, 

4 as his deed, might be enrolled, of record, in the Be 

court of our ſaid lord the king, before the king ing; 

« himſelf, at V eſtminſter ;, and which ſaid inden- Bidar 

„ tute the aforeſaid chief juſtice, by his own pro- 

per hands, now delivers here into court, to be 

de jnrolled in form aforeſaid ; J and it is inrolled in | 

+ che following words : to wit; This indenture, 1 

« &c.” d go on verbatim with the deed, copying the , 

every, 7 with the names of the parties fign- his he 

Ing, and making this mark (L. 8.) for the ſeals 2 

then . the, atteſtations, geceipts, and all other in Nin 

dorſements; and 1 examine the inrolment with cle 

e. deed 1 _ 
5 17 certificate. to be i indorſed. on the deed, i iN judge 


5 Gr The date of the acknowledgment of the deed, 
% Tn 
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44% Thomas Nugent, eſquire, and others, to Tobn 
Partridge and Charles Dennis. 6 


e- 4e Inrolled in the court of our lord the King, be- 


« fore the King himſelf at Milminſler, of Mich. 
« Term (as the Term is) in the ninth year of the 
© reign of our ſovereign lord George the third, 


t « king of Great Britain, &c.” I. 1001. 

eſte | 

of „ Se 

= } Fees of Inrollment. 

(a) ; 

* Officer's Attorney's 

ame 63 Mpl329 136010 charge. charge. 
f Acknowledging in court o 3 © © ; 0 

b 1 Before a judge at his chambers © 8 8 6 

ben Jarolling each ſheet "LEY o © 8 
ons WY e nd exrryingin tg, , 6 6 

ure, ; L . ; þ 4 1 . 

| the Beſides the commiſfioner's fee for acknowledg- 

king ing; the charge of drawing and engrofling the af - 

den- fidavit, if neceſſary, and attendances. | 
pro- 7 A eig yd. e521 

o be 


* 71 the Common Pleas. 


11 the deed is to be incolled in C. B you Garry 
the deed to a judge, cither at his chambers or at 


101 his houſe; ot, if in term time, it may be done ar 
g ninſter- hall; one of the commiſſioners myſt 
aid attend and acknowledge it, the acknowledgment, 


(the officet's warrant for inrolling the” deed) "is 
wrote on the margin of the deed, generally hy the 
judge's clerk.” Phe ſotm of the acknowledgment 


5; 


in 4 1.4 1 * he 
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© The execution of this deed was acknowledged 
& (in court) by T. N. (the commiſſioner acknow. 
* ledging) party thereto, this ſeventh day of Han 
* 1769, before J. E. V.“ (the name of the judge.) 

The deed being properly acknowledged, get the 
rolls from the clerk. of the warrants of attorney, 
whoſe office is at No. 6. Clifford s dun, for which 
you pay nothing, and having engroſſed them your: 
felf, and left a ſpace for prefixing the preamble, 
which is done by you, by the clerk of the warrant's 
dictating ; for which purpoſe you carry him the 
deed and rolls, who will indorſe, docket, and in- 
roll the deed immediately, for it is not neceſſary in 
this court, as in the King's Bench, for the attorney 
to indorſe the deed, or carry in any docket, the 
clerk of the warrant being obliged to do all himſelf, 
and alſo, if defired, to ingroſs the deed upon the 
rolls, which is begun in this form. | 

T. N. (the commiſſioner acknowledging) came 
© into his majeſty's court of Common Pleas at If. 
« minſter, (if the deed was acknowledged in court) 
«:the day of June, in this fame term, 
« before Sir William De Grey knight, (the name 
« of the judge before whom the 'acknowledgment 
ce happens to be taken) lord chief juſtice of the ſaid 
court, (if the deed be not acknowledged in court) 
©* and acknowledged this writing following to be his 
c deed, and required the ſame to be inrolled, and it 
66 is inrolled in theſe words to wit, This indenture, 
& Nc. and ſo go on with the deed, eopying ever) 
word, the names of the parties ſigning, making 
this mark (L. 8.) for a ſeal, and the atteſtation, re- 
ceipt, and all indorſements, and laſt of all examine 
the inrolment by the deed, carefully reading the 
deed, and not the inrollment. 


FS 3 Fee 


d Fees of Inrollment. 

V. 

ay 

K Acknowledging in court 

u, Before a judge at chambers 

ch Inrolling each ſheet 

4 Docketing and certificate 

A Beſides the commiſſioner's fee, the affidavit, and 


common attendances. 


in- 
- bs the Exchoquer. 

th | 

0 If the inrollment is to be in the Exchequer, you 
the carry your deed to your clerk in court, who finds 


rolls and inrolls it himſelf, 

In caſe the bankrupt happens to be in priſon, on 
meſne proceſs only, (for if he is in execution, the 
commiſſioners muſt attend him there) it may be 
proper to get the commiſſioners to ſign their war- 


ame rant directed to the keeper of the priſon, to bring 
nent the bankrupt before them at the next fitting, in or- 
ſaid der to take his ſurrender and laſt examination. 
zurt) 5 
e his The warrant. r 
nd it 2 | 
ture, „ WHEREAS a commiſſion of bankrupt bath 
very been awarded and iſſued againſt Francis Gibbons, 
king * of, &c. ditected to us whole names are hetreunto 
g ke- * ſubſcribed,' and to the other commiſſioners in the 
mine I. ſaid commiſſion named, and he being declared 
> the E bankrupt, and the day of 
3 * Inſtant, being one of the days appointed in the 
1 5 Landen 
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as 


Tondon Caxeite for the ſaid: Francis Gibbons to ſur- 
„ tender himſelſ to the ſaid commiſſioners, and we 
< being informed that the ſaid Francis Gibbons is in 
« your cuſtody upon meſne proceſs, and not in 
execution: theſe are therefore to defire you to 

+ V bring the body of the ſaid Francis Gibbons before 
us at Guildhall, in the ofty of Londen, on 

60 next, being tige day of 
«6 | + inſtant, at four of the clock in the 
© afternoon, in order to be examined by us, pur- 
* ſuant to the act or acts of parliament made and 
«© now in force concerning bankrupts; and this 
„ ſhall be your ſufficient warrant. Given under 
% our hands this day of June, 1769. 


„ene. nr 4 1 Tf 
« To Benjamin Thomas | 
e eſgulre, marſhal © Thomas Nugent, 


© ofthe King's Bench Richard Mood. 
e priſon, or to his Thomas Life. 


« deputy there,” 


If the bankrupt happens to be in the Flee priſon, 
then the commiſſioners warrant muſt be directed 
thus; „ To: Jobn Hyles, eſquite, warden of his 
„ majeſty's priſon of the 'F/zet, or to his deputy 
« there.” If he is in Newgate, then thus; „ To 
6 the ſheriff of Middlſex, and to Richard Akerman, 
„ keeper of his majeſty's priſon of Newgate, or to 
“% his deputy there. If in either of the compters, 
thus; To the ſheriffs of London, nd. L 
« ..., keeper of the Poultry, or of Masod. fret 
. compter, ot to his deputy there.“ If in a coun- 
try goal, thus 3\. Io © eſquire, 
„ ſheriff of the county of And to 
60 | keeper of the ſaid county goal, or to 
« his deputy there,” 


As 
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As the banukrupt may not be able to ſurrender, or 
be prepared to finiſn his examination by the next 
ſiting, we will direct him how to enlarge the time 
ſor theſe purpoſee . 

The application muſt be by petition to the Great 
Seal, ſix (a) days at Jeaſt, before the laſt ſitting 
appointed in the Gazette; this petition may be ei- 
ther in the name of the bankrupt, or of his aſ- 
ſignees ; the allegations of which petitions ate va- 
rious, according to the circumſtances of the caſe. 
We will draw up. forms of both ſorts, and leave 
the ſolicitor, to uſe ſuch of them as in his judgment 
and diſcretion beſt ſuit his particular put poſe. 


« In the matter of © To the right honourable 
& Francis Gibbons „the lord high chancel- 
« bankrupt,” lor of Great Britain. 


% The humble petition of Francis Gibbonz, 
| bankrupt, 


11D * Sheweth, N bien E 
„That à commiſſion of bankrupt under the 
“great ſea} of Great Britain, bearing date at W:/t- 
e minſter the day of May laſt, upon the 
<< petition'of Charles Jones, of High Holborn,” in the 
«county of Middleſex, mercer, was awarded! and 
© ifſued againſt your petitioner, by the name and 
© deſcription® of -Fraxncis Gillon, of the eity bf 
* London, merchant; which commiſſion was di- 
© refted to Thomas: Nugent, Jobm Fenſbawe,” Cham- 
« pron Branfil, eſquires, Richard Word, and Thenias 
Life, gentlemen, as commiſſioners to execute 

the fame: | 

(a) By flat. 5 Geo, 2, c. 30. f. 3. 

1 « That 


\ 
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„„ That your petitioner hathGeen duly declared 
& bankrupt by the major part of the ſaid eommiſ- 
& miſſioners, in and by the ſaid commiſſion named 
« and authorized, and by ſummonce under their 
hands, and alſo by notice in the London Gazette, 
&« of Tueſday the day of May 1768, was 
© required to ſurrender himſelf to the ſaid commiſ- 
et fioners, or the major part of them, at Guild- 
& hall, London, to be examined by them on the 
„ toth and 2oth days of the ſaid month of June 
“ reſpectively, at four of the clock in the after- 
« noon,” on each of the ſaid days, touching the 
« diſcloſure and diſcovery of his eſtate and efeQs, 
and on the 5th day of Fuly laſt, your petitioner 
«© was by ſuch ſummonce and notice, required to 
« finiſh his examination under the ſaid commiſ- 
« ſion. | FEI 

© That your petitioner did ſurrender himſelf to 
« the ſaid commiſſioners on the ſaid 10th and 20th 
« days of June laſt, and ſubmitted to be examined 
ce touching the diſcloſure and diſcovery of his eſtate 
« and effects, and to conform himſelf to the ſeveral 
« acts of parliament made, and now in force, con- 
« cerning banktup ts. | 

That your petitioner is preparing and ſettling 
« his affairs in order to wake a full and true diſ- 
ce cloſure and diſcovery of all his eſtate and effects, 
« but your petitioner finds his accompts ſo very 


« long, intricate, and perplexed, that he cannot 


« poſſibly finiſh the ſame by the time limited by 


« the ſaid commiſhoners ſummonce and notice re- 


« ſpeQiyely, for that purpoſe.” 
Or thus, 


&« THAT your petitioner is ready to ſurrender 


« himſelf to the major part of the commiſſioners 
„ in 


6 ir 
& tþ 


© f. 
& hi 


(a) 


leaving 
and try 
cell or t 


['S 


Hes. MS. AM. i. 


une 1768, 
6 Wi as prayed, 


© (a) noticeſto the 
© coramiſfioners 
„ forthwith, 


“Camden, C.“ 


cell or chereon. 


„ hereof giving 
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te jn the ſaid commiſlih named and authorized, on 
& the fifth day of July inſtant, at Guildball, London, 
„ and then and there to make a full diſcloſure and 
&« diſcovery of all his eſtate and effects, but one of 
the ſaid commiſſioners being in a bad ſtate of 
6 health, ſo that he cannot attend to take your pe» 
ic titioner's laſt examination, and two others of the 
« ſaid commiſſioners being in the country, ſo far 
e remote from London, that they cannot be bad in 
« que time to take ſuch examination, it becomes 
« neceſſary for your petitioner to have his time en- 
« larged for that purpoſe. 


+ 


« Your petitioner, therefore, 


% moſt humbly prays your lord- 
„ ſhip would be pleaſed to or- 
« der, that the time for your 
c petitioner's ſurrendering hi 

„ ſelf to the commiſſionets in 
<«< the ſaid commiſſion named, 
© or the major part of them, 
„ and for fully diſcloſing and 
„ diſcovering his eſtate and ei- 
« fects, and finiſhing his It 
© examination under the faid 
„ commiſſion, as the law in 
“ ſuch caſes requires, be en- 
<« larged for the ſpace of forty- 


6% nine days, to be compyted 


“ from the day 
of 1769. 


« And your petitioner (as in duty 


% bound) (hall ever pray, &c. 


(a) That is, by perſonally delivering to the commiſſioners, or 
leaving at their reſpective houſes or places of abcde, an examined 
and true copy of the ſaid petition, with the order of the lord chan- 
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It hab been thought adviſable, (but we do not 
think it at all — ) for the bankrupt not to ſur- 
render himſelf till the expiration of his enlarged time, 
in caſe he conceives the commiſfion to be injurious 
to him, or taken out illegally, in this caſe, after 
the allegation that the commiſſion is iflued, and 
party declared bankrupt thereon, and of the ſeveral 
days and times for his nen add the following 


allegations, viz. 


"0 Thar no debt is due to the petitioning credi- 


a + hat your petitioner preferred his petition to 
« your lordſhip, praying that the ſaid commiſſion 
« might be fuperſeded, whereon many affidavits 
« were filed, but t ſuch petition was diſmiſſed with. 
out prejudiee.” 


„That your petitioner, hoping that ſuch com- 
& miſſion would be ſuperſeded, hath not perfe&ly 


60 — his an 
Or thus, 


90 That your petitioner 1 obtained your 


4 Jordfhip's leave to bring an action at law to try 


e the validity of the petitioning creditor's debt, 
et and of the act of bankruptcy, pretended to have 
% been committed by your petitioner, for that rea- 
« fon hath not yet ſurrendeted himſelf, in order 
©« ta be examined by, and before the ſaid com- 
« miſhoners, touching the diſctoſure and difcovery 
6 fin, his eſtate and cies, under the ſaid commil- 
6. on.“ $14 
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4 In the matter of 2 To the right hencur- 


66 FrancisGibbons, "66 able, c. [as in the 
40 bankrupt.” | | . ather petition”) 


The humble petition of John Partridge [ ſole * 
ſo] or, and Charles Dennis, af/ignees of the 
effetts of the ſaid bankrupt. | 


* 


Sheweth, 

« That a commiſſion of bankrupt unter the 
« oreat ſeal of Great Britain, bearing date at 
% minſter, the day of May laſt, upas the 
« petition of Charles Jones, of Higb Holborn, in the 
« county of Middleſex, mercer, was awarded and 
&« iſſued againſt Francis Gibbons, of the city of Cen- 
« n, merchant, which commiſſion was directed 
eto Thomas Nugent, Fobn gs Bran- 
&« fil, eſquires, Richard Wood and Life, gen- 
« (lemen, as commiſſioners to execute the ſame. 

« That the ſaid Francis Gibbons hath been de- 
te clared bankrupt, by the major part of the ſaid 
« commiſſioners acting under the ſaid commiſſion, 
« and by ſummonce under their hands, and 'alfo 
e by notice in the London Gazette, on Tueſday the 
3 day of May 1769, was required to 
« ſurrender himſelf to the ſaid commiſſioners, or 
« the major part of them, at Guildhall, London, 
© to be examined by them on the 10th and 2oth 
« days of the ſaid month of June reſpectively, at 
c four of the clock in the afternoon, on each of 
&© the ſaid days, touching the diſcloſure and diſco- 
very of his eſtate and effects, and on the 5th day 
& of June laſt, the ſaid baokrupt was by ſuch ſum- 
% monce and notice, required to finiſh bis exami- 
© nation, under the ſaid commiſſion. 
| «© That the ſaid bankrupt, (or the ſaid Francis 
Gibbons) hath not yet ſurrendered himſelf to the 

com- 


* 


"HE Second Sitting” | 
te commiſſioners in the ſald commiſſion named, or 
e to the major part of them, at the- faid two firſt 
„ fittings already had under, the faid commiſſion, 
1 and the ſaid bankrupt is now at Paris, in the 
14 ener of France, and intends to ſurrender 
1 'L imſelf to the ſaid commiſſion, as your petitioners 
« are informed, but will not. be able to arrive in, 
London by the 5th day of Fuly.” | 


* 
* Or thus: 
4 That your petitioners have been duly choſen 
ce affignees of the Eſtate and effects of the ſaid 
„ bankrupt, and find that the ſaid bankrupt is in 
6 an ill ſtate of health, and a priſoner in the Flee, 
„ and is not prepared to finiſh his examination, in 
+ the time limited#for that purpoſe, in the manner 
© EGCpreſcribed by the act of parliament in that caſe 
© made and provided, therefore hath not as yet 
« ſurrendered himſelf to the ſaid commiſſioners, 
& which he purpoſes to do, as your petitioners are 
«© jnformed, as ſoon as his ſaid examination can be 
«© prepared,” Kt | 
In caſe the bankrupt hath already had time, but 
not the full forty-nine days, then you ſet forth the 
commiſſion, the commiſſioners declaration of the 
bankruptcy, the terms for ſurrender, (as before), 
and then the laſt order for time, thus, 
„That the ſaid bankrupt being then in an ill 
« ſtate of health, and a priſoner in the Fleet, and 
&« not being then prepared to finiſh his examina- 
« tion, your petitioners who have been duly choſen 
& afſſignees of the ſaid bankrupt's eſtate — effects, 
« on the day of Jaſt pre- 
“ ferred their petition to your lordſhip, and ob- 
« tained an order thereon, for forly days further 
« time, to be computed from the > 
| | | 2 


£3 — 
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«Kof © © = for the ſaid bankrupt to ſurrender 
« himſelf, and finiſh his examination.” 

« That your petitioners find, that the ſaid bank- 

« rupt, by reaſon of his ill ſtate of health, as afore- 

« ſaid, hath not been able to prepare and complete 

« his examination, and in as much as the ume 

granted by your lordſhip, for the ſaid bankrupt 


& to finiſh his examination, will expire on the 


66 day of 


day of 1768. 
Let the time for the 
ſaid Francis Gibbons 
the bankrupt, his ſur- 
rendering himſelf to 
the commiſſioners in 
the ſaid commiſſion 
named, or the major 
part of them, and for 
diſcloſing and diſco- 
vering his eſtate and 


effects, and finiſhing 


his examination be- 
fore them, be further 
enlarged for the ſpace 
of ten days, to be 
computed from the 

| day 
of next : 
hereof give notice to 
commiſſioners forth- 


with. 
Camden, C. 


N next; 5 
a - 
« Your. petitioner, there- 
*« fore moſt humbly prays 
6 your lordſhip, that the 
© time for the ſaid bank - 
„ rupt, his ſurrendering 
„ himſelf, aud diſcloſing 
« his eſtate and effects to 
« the acting commiſfioners 
« in the ſaid commiſhon 
«© named and authorized, 
«© and for his finiſhing 
c his examination before 
© them, may be further 
«© enlar for the ſpace 
& of ten days, to be com- 
e puted frem the faid 
day of 
next. 


* And your petitioner 
« ſhall ever pray, &c.“ 


* Petigon 


4 r 
ay 


422 Second Sitting 
oy Hetition for bankrupt*s being ex. 
| amine before the commiſſioners, 
, on the ſpecial cirtumſtances of 
Mins his caſe, after the expiration of 
« t-e-torty-two days, theugh he 
201 eB 31. | > 1484; OW had not ſurrendered, or pro- 
e cured any enlargement o lime 

13 „ with the order thereon.” 


© Ta the matter of To the right honour- 
&« Francis Gibbons, © able, &c. 
* bankrupt,” * 


« The humble petition of the ſaid Francis Gibbon, 
« Sheweth, 


That a commiſſion of bankrupt, bearing date 
* at Weſiminfler, tige day of 
« 1769, was awarded and ifſued againſt your peti- 
& tioner, then of the pariſh of in the 
© county of dealer and chapman, on 
«the application of A. B. and C. D. then of the 
« pariſh of aforeſaid, and partners, 
« your petitioner's creditors, and was directed to 
© certain commiſſioners therein named, the ma- 
% jor part of whom declared your petitioner 2 
«6 ankrupt. e nian 7 12 f 
„That by the commiſſioners ſummonce, and 
« alſo by notice inſerted in the London Gazette of 
M-- ihbe day of 156 
“your petitioner was required to ſurrender him- 
« ſelf before the major part of the commiſſioners 
e acting under the ſaid commiſſion, on tbde 
«K and days o t then next, 
„ in order to be examined from time to time, 
„ touching the diſcloſure © and © diſcovery. ma 
LIES þ | eltate 
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« eſtate and effects, and on the day 
& of then next following, your peti- 
« tioner was by ſuch ſummonce and notice to 
« finiſh his examination under the ſaid commil- 
66 ſion. | | 

„ That ſuch commiſſion. of bankrupt was fo 
« taken out againſt your petitioner, without his 
« knowledge or privity, and that previous to the 
« ifluing of the ſame, your petitioner being in in- 
« ſolvent circumſtances, and being arreſted at the 
« ſuit of a creditor, for the ſum of ten pounds or 
te thereabouts, and your petitioner being afraid 
« that unleſs he raiſed the money to pay and diſ- 
« charge the ſame, he ſhould be detained for larger 


« debts, your petitioner with great difficulty railed 
« money ſufficient to pay and diſcharge the ſame, 
&« and immediately upon getting diſcharged from 
« ſuch arreſt, and for fear of being again arreſted 


peti- 


© for larger debts, and put into goal, 
© tioner, on or about the day 
te abſconded, and went away from his dwellio 
« houſe, in the pariſh of — 
„ and left his wife and family there, and went 
« over to Calais, .in the kingdom of France, where 
the arrived on or about the day of the 
« ſame month of but your petitioner 
« did not take any money, goods, or other effects 
« whatſoever, with him to Calais oforeſaid, fave 
and except the ſum of two guincas, or there» 
«© abouts, | 

That upon your petitioner's ſo leaving his ſaid 
% place of abode in Londen, as aforeſaid, be gave 
6 —_ and directions to his wife to come after 
6« him. 

« That your petitioner's ſaid wife and family 
“did, in purſuance of ſuch directions from your 
© petitioner as aforeſaid, leave bis ſaid houſe — 

ic 
Y 
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« day after your petitioner depatted from thence, 
and came to your petitioner at Dover, and your 
„ petitioner and his ſaid wife and child went 
6 from Dover to Calais, and from thence to Saint 
© Omer's in French Flanders, where they ſtayed for 
© about three months. & 
«© That about two. months after your petitioner 
« arrived at Saint Omer] as aforeſaid, he received 
&«. a letter from a friend in London, informing him 
© that a commiſſion of bankrupt was iflued againſt 
< him, but your petitioner not taking with him more 
© than two or three guineas when he left. his ſaid 
„ dwelling-houſe in Rall as aforeſaid; and hav. 
ing contracted ſeveral debts at Saint Omer”s, for 
e the neceſſary ſubſiſtence of himſelf and family, 
& was rendered on account thereof, incapable of 
& coming away from thence, until he had paid 
< and fatisfied the ſame, and not having where- 
««. with fo to do, your petitioner was obliged to beg 
« and crave the charitable aſſiſtance of perſons 
«. there, to aid and aſſiſt him therein, which with 
4 great difficulty he procured, and-immediately ſet 
& out for England, and upon coming to Calais and 
« ſending for a Gazette, to his great ſurprize 
% found, that the day appointed for his laſt ex- 
« amination (to wit) the | day of 
4 was elapſed, and had expired ſeve- 
„ral days, notwithſtanding which your petitioner 
&& ſet out and came over to England, and begged 


© his way up to Landen, where he arrived in or 


about the beginning of the month of 
6. 176 4 TRY 4p aol | 

« 'That your petitioner upon his arrival in 
« England, made many applications to the aſſignees 
« and creditors under the ſaid commiſſipn, , ac- 


«< quainting them of the circumſtances of your, 


« petitioner's caſe, and that he was ready and 
| | willing 


() T 
aukrvp 


<« willing to fubmit to the commiſſion, and con- 
« form himſelf thereto, ſome of whom were and 
« ſtill are willing to relieve your petitioner, if 
« poſſible, from the pains and penalties he may be 
ce ſubject to, for not ſurrendering to the ſaid com- 
5 « miffioners in due time, and others are rigid and 
ce threaten to proſecute your petitioner, notwith- 


p « ſtanding your petitioner hath been informed, 
® « and verily believes, that the clerk under the ſaid 
q « commiſſion, propoſed to petition your | 


&« for further time to ſurrender to the ſaid 


10 « ſion, but they would not give him their con- 
, « ſent thereto, which if they had, your petiti 
* « would have been in England in due time (a). 
N © That your petitioner is now deſirous, not 
' Wl © of ſurrendering himſelf, and of being exami 
10 « 25 the acting commiſſioners ſhall think fit, but 


« he is alſo willing to ſubmit himſelf, and to finiſh 


« ers, whenever they ſhall- they ſhall think fit to 
fix and appoint a meeting for that purpoſe.” 


ith 

4 % Your petitioner therefore moſt humbly 
ra „ prays your lordſhip, that you would 
" << be pleaſed to order the major part of 
oo „ the commiſſioners, named in the 
5 « ſaid commiſſion, forthwith to ap- 
4k „point one or more meets at ſuch 
on % times and place as they ſhall think 
5 % proper, for your petitioner to appear 


% diſcovery of his eltate and effecta, 


Tos and alſo to finiſh bis examination 
AC J This alles MHD £2 . 0 
four L allegation, chice, 2 his lordſhip to relieve the 


4% under 


ce his examination, before the ating commiſſion» * 


% and ſurrender himſelf before them, 
«© and to make a full diſcloſure and 
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« under the ſaid commiſſion, and to 
« order the ſaid commiſſioners to 

“ cauſe due notice of ſuch meeting or 
& meetings to be given in the Lond 
«Gazette, that ſuch of your petitioner's 
„ creditors as ſhall think proper, 

*« may be preſent at your petioner's 

„ examination, and that your lordſhip 

„„ would be pleaſed to direct the com- 

% miſſionets to enter on their proceed- 

„ ings an account of the cauſe which 

© prevented your petitioner from ſur- 

© rendering himſelf and finiſhing his 
2 ©« examination, within ſuch time as he 
| & ought ro have finiſhed the ſame, 
*« or that your lordſhip will be pleaſed 
© to make ſuch order in this matter, 
„ for your petitioner's relicf, as to 
e your lordſhip ſhall ſeem meet.“ 


« And your petitioner. (as. in duty bound) 
„ ſhall ever pray, &c.“ | 


Order thereon, {4h 
« Lord chancellor,” &© In the matter, Kc. 


After reciting the above. petition, the order goes an 
thus : <* Whereupon all parties concerned were cr. 
«« dered to attend me on the matter of the ſaid 
« petition, and counſel for the petitioner, and 
3 one of the aſſignees undet 
the ſaid commiſſion, this day attending accord. 
ingly. Now upon hearing the ſaid petition and 
« ſeveral aſhdavits read, and what was alledged on 

| | 66 both 
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« both ſides (no perſon attending on the behalf of 
oy {= the other aſſignee, although be 
« was duly ſerved with the ſaid petition, and my 
« order thereon, as by the affidavit of 

« appears) I do think fit, and accordingly order, 
$ « that the major part of the commiſſioners, named 
« jn the ſaid commiſhon, ſhall cauſe due notice to 
« be forthwith given in the London Gazette, ap- 
« pointing a time for the ſaid Francis Gibbons, the 
te petitioner, to ſurrender himſelf to the commiſ- 
10 — in the ſaid commiſſion named, or the 
« major part of them, at the Guilaball of the city 
of London, in order to his being examined, touch- 


his te ing the diſcloſure and diſcovery of bis eftate and 
he « effects, and to finiſh his examination under the 
> e faid commiſſion, and any of the creditors of the 
le 


&« faid Francis Gibbons, the petitioner, as ſhall think 
e proper, are to be preſent at his examination, and 
eto object to the diſcloſure and diſcovery of his 
« eſtate and effects. AnD | do On Dx, that the 
« ſaid commiſſioners ſhall enter in their proceed- 
sings, under the ſaid commiſſion, an account of 
« the accident that prevented the petitioner, Fran- 
cis Gibbons, from finiſhing his examination be- 
fore them, within ſuch time as he ought to 
have finiſhed the ſame, and the ſaid commiſſioners 
to take ſuch examination in purſuance of this 
order.“ Mm , 

This ſpecial interpoſition of the great ſeal, does 


Ke! 


0es in 
e or- 
» ſaid 
and 
under 
cord- 
n and 


or authorities in the bankrupt laws ; the particular 
circumſtances of this caſe might have been a proper 
defence” on à criminal proſecution, not that we 


application to the cron for pardon : however, as 
ong as the bankrupt laws are-ſuffered to remain in 
( ” BS their 


not ſeem to be at all warranted by any of the powers 


think it would have availed the bankrupt even 
there. Such a convict indeed might ſucceed in his 


* Robert Richardſon of, 1 * 
e oath, that he this deponent did, on the 
<< gay of + mas! ſerve Thomas Nugent and 
6 Yobn Fenſhawe, 'eſquires, and on the day 
* Thamas Life, gentleman, with a 
r petition preferred by John Partridge and Charles 
«Dennis, aſſignees of the eſtate and eſfecis of the 
e aid Francis Gibbons, the bankrupt in this matter, 
<«,40+the right. honourable the lord high chancellor 
g of Great Britain, with his lordſhip's order there- 
gon, bearing date te day of the ſaid 
% month of whereby it was ordered, 
cethat the time for the ſaid: Francis Gibbons the 
<.-bankrupt's;ſurrendering himſelſ ta the commiſ- 
6 ſioners, in the ſaid commiſſion named, or the 
e majot part of them, and diſcloſing and diſcover. 
< ing his eſtate and effeRs,. and koi his laſt 
« examination, be further enlarged for the ſpace 
© of ten days, to be compatel from the 
% day of Sac + (whereof notice 
«« was forthwith to be givin) in manner follow- 


2 at is to ſay:. onally gelix g to 
12 oe d. Te, Wo 375 71 775 


e 10 
e a true copy fc A, an 
der thereon 3. ang at the ame, Wes 5 5 


em reſpeckwely the 1 ſaid or) and 
6 1 05 ns bro. 0 "op Ta 

er 
66 cet of the Ns Thomas ifs An J ne ball 


.. See fol, 225 · r 
F fire, 


« &c. * ſaid original 
« And this deponent further ſaich, that the 


% m Nugent, John Fenſhawe, and Thomas 
are the a ding commiſion-rs, under the ſaid 


« miſſion, as this deponent hath bees informed, 


h % and believes. 

« Sworn at the public office 
d «in * 8 chis Robert Richurdſan. 
1 ay © 


c before me 


Lord Chancellor a) Hardwicke by no means 
liked the practice, which he-ſaid was what attorneys 
in the country were very apt to fall i into, in draw- 
ing en affidayit of the ſervice of this petition, viz, 


aid to recite therein the whole petitian verbatim, in or- 
ed, cer to {well up the expence, but that if mace 
the a cuſtorn — —— 
wiſe coſts of the affidavit to come out of their own 
the pockets, | 

'cr- " Nora of the nt of the bankrupt's time 
laſt muſt be given in the te. 


Third Sitting at Guildhall: =* 


As creditors may prove or claim debts at this fit. 
ting alſo, the ſolicicor will rake care to be provided 


and WW with ſome printed printed depoſitions in blank; but the 
„ing bief endo wig is for the commiſſioners 
and e take the bankrugt's laſt examination. We wil 
Copy Le neee fer 
50 0 urther time, and chat the commiſſioners have been 


' (a) Ath, Rep. 239. pl. 79. * 
7 


Ou! MARKS 1 3 


ms toper K 2 
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1 tt gu bas za 


duke, of the hankyupt't having vnlayget his tim 
for 'farrenter ing, and * a A elofure and 


A of bus gſlate and Helis. 
$14 fo N 88 At, &c. 


6 Be 4 remembered, that this being the day ap. 
* „ putſuant ro notice in the Londen Gazette, 
N Fra: cis 1 Oilbons of, &c. the perfon again 
„hom the commiſſion bf rage doch pro- 
4 ſecution, is awarded and iſſued, to ſurrender him- 
'« ſelf, and to make a full diſcloſure and diſcovery 
« of his eſtate and effects, and to finiſh his exami- 
p. nation under. the ſaid commiſſion, we, whole 
< names bereue Werbe, being the mejor 
© part of the cotmiñoners in and by the ſaid com. 
-«* n5fon named and authorized, met the day and 
4 Nor? and at the place above mentioned, purſuant 
Wen notice; àt which time à petition from 
| 2 ihe (aid bankrupt; (or from "the'#thgnees in de. 
half of the ſaid bankrupr,) 'referred to the right 
ce hoftourable the lord high chancellor of Grea 
* Britain, pr yingthat his (or the (aid'bahkrupr's) 
«time for ag himſelf, and making a full 
4 Hiſcloſure/and difcovery of lis eſtatk and effects 
and, to finiſh his 1 le be 1 45 
«(of further exilarged? fot RAT e pac of 1 ” days 
© io be computed from "this '44 
2 e with bis lotdſhip's order . * rhat 
pol ple, bearing date the day of 
G „ fate?" Was produced to (having deen before ſerv- 
« ed vs) Löt ſerved on) us the faid commitlioner; 
wer HTN conmmiſtyners 0 therefore defer tal · 


1103 


Third 
er therewith, 11 . . following : mems- 


ans, 1 8 85 


* 4 68 | * f NAA . % 433 
« ing fuch examination till ti e (aid —_— — 


00 next; and we hereby accordingly ad- 
« in the afternoon of the ſame day for that pur- 


« poſe.” \ AS 

4 COR - Th . X ” - 

Thomas Life. 

as or: Tt a:Mtvy 1 88 6 q 
If the baoTrygy, banpens to be a priſoner, then 
you prepare a memorandum, of the commiſſioners 2d - 
journing to the priſon, in order to take his cxami- 

Ne 'S 3 . 2 175 


natio „ . 
» " - „ * » WM 
} 0! 05478 b a 927 "Y 


14 * , 
1 6 
910 of! 

2 


o : A 
T I%. : # + % 1 — — 
— 34 — = « - " - 
11998 6 At, &c> 
7 - * . ", * | 2 1 
. * * * « # % 2 4 "#7 - +, 


*'; Auer tnſoun, they ens mode — 
„ unto: ſubſcribed, being che maj he 
ee 
'* a commiſſion of bankrupt awarded and iſſued 
© againſt Francis Gibbons, ot, Sc. met bere the day 
« and year, and at the place abovementioned, pur- 
** ſuant to” notice in the Landen Gazette, in order 
«ta finiſh. the . (aid baokrupt's laſt examination ; 
but the ſaid, bankrupt being a priſoner in the 
King's Bench, priſo in execution (or in a very 
„ ill Hate of health, and not able to attend hene to 
be examined), we do therefore adjourn 20 the 
* ſaid priſon, of the King's Bench, to take the ſaid 
* bankrypts. Examination... 


8? 101 109190! 129702 4 * | 
io veh ain Branfil. 
v1?! 910124 nd ynv4aH} 27 bs Richard Id. 


Life. 4 -” 
5 yy . 
. 5 S 


- L * 1 # 

9701. tog hig 50: eu Tag bei 
TY. * , $5 UK. 4 R * 1 
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432 Second Sitting. 
Sie „ben ni get „eln Mt, boo blodtüb o 
Aenne the Bankrupt's. Eromination and. 
- 08 anon » 239M Zilks Diſcovery. Hol! 09 2H ni wor 
Hays mon 0 30 10 Gino big} 9g: 
At the, King Benab ion, in St. George's Bad in in 
the county of Surry, by n from Guild. 
ball, Landon, the > flag of. 1768. 
mid danse 21 Vo (1] 
Champion Branfil. I 8 that. Francis 
51951 {is to was 66 Gibbons and Adam Pierce of, 
« &. the per ſons againſt Yom the commiſſion of 
<bankruptnow:in r is awarded and iſ- 
2 ſued, appearing (again) beſore us the major part 
Sof the commiſſtonets ia the ſaid commiſſion nam- 
4 ed and authorized, in order to finiſh their exami- 
©-n&ions-purſuant: to notice in the Londen Gazette, 
5; for that purpoſe given. and be ing now ſworn and 
«+. examined, they ſpeaking for themſelves reſpec- 
4 tively-{ or each | 934 for himſelf? upon 
«5: their oaths ſay, that the ſeveral bodks:(a) of ac- 


<5 “t, \numbered-reſpetively, Ke. and: re- 
«+ ſpectively ſigned: by theſe examinanis, mand the 
<< ;feveral paper Th. writings; heceuntoy annexed, 
% marked reſpeQvely with:the Jeter (AL (2) &c: 


% and alſoreſpectively ſigned by theſe examinants 


under each column, and delwered by «theſe exa - 
«+I minants, or one of theme at dhe time dt this 
— — anch exhibited unto the ma- 


rt of the. commiſſio ners, ab the: ſaid com- 
* chen n and a e togerher with the 


33 15 De ed to 1189 do yido 1975 


_ a be Fes ander and ſidbe- | 
u em e time of th ELF &Q i 10 
1 5 ee fe to artefd/thix firing ena other, 
r | 


hc 


ba 22 & q 12 

N ES 1 0 1 Nan 0 
Ae iO 27303 20 n Noch 15 18:17 „öl 15 0 F 
; 3 houſhold 


2001181 


and effects ſeiaed and taken by the 


at-Guildball. 433 
* houſhold goods, utenſils, ſtocks in trade, —— 
, 
« now in the poſſeſſiot of the aſſignees choſen un- 
« ger the 22 or one of them, and 
« aſo rings, an io womies, nom des- 
ti yered' up by this examinant Francs Gibbons, ard 
4460 80 rings, a gold watch and is momes, 
« now alſo delivered up by this examinant Adam 
Pierce; to the ſaid commiſſioners, do contzin 2 
« full and true diſcloſute and diſcovery of all theſe 
«examinants; aud of either of their eftzre and ef- 
« ſects, doth rea and perſonal, and how, and in 
het manner, to whom, and 
Richard Mod. upon what consideration, and 
t hat tine or times they, or 
either of them, have or hatty diſpoſed o, affien- 
ed, or transferred” any of his goods, wares,” 
« merchandizes, monie s, or eber eſtate and eſſecte, 
« (and all books, papers and writings, relating 
« thereunto,) of which they or either of them was 
« or-were poſſeſſed, or in or to hieb they or either 
of them was or were any way” intereſted or iti · 
«tied, or hic any perfor or perſons had, or hath, 
© or have in truſt ſor them, or either of them, or 
« for their, or ether of their uſe, at any time be- 
before or after the iſſuing of the ſaid cm miſſion, - 
* of whereby they theſe examinants or either 87 
them, their or eſther of their families; hathb oe 
have, or may have; or expect, awy profit, poſſi- 
*. bility of profit. beneſtt ot ad vantage wharſocver, 
except only ſuch part of their eſtates and effects 
as have been really, and bond fide before fold, or 
** diſpoſed, of, in the way of their trades and des- 
* ings, and except ſuch ſums af money, 48 have 
deen laid out in the ordinary expence of them- 
„ ſelves and fannt, And thele exawinanti ſur- 
* ther ſay, that at the time of their former enam 
DC! ror Us U 3 natious, 


„3 


434 Third Sling 
Hanations, end at this the time . laſt exami. 
nation, hey have reſpectively delixeted up ic 
Nuthe aid commiſſioners, or the major pat of them, 
cor toctheir aſſignere, all ſuch: part of their theſe 
**:examig ants ss wares, merchandizes, monies, 
« citates and effects, and all books, papers and 
40 writings, relating tbereusto; as at the time of 
& ſuch their former examinations were, or now 
ure ig thetr'6r.2ither of their poſſeſons, cuſto- 
« ies; or powered (the nece ry wearing apparel 
Def theſ@/examioants,  and*of their ' wives and 
ande any; excepted) ; und theſe examinants 
* ſuftber y, that they have not, nor hath either 
of them removed, concealed ot embezzelled ary 
part of their or either of their eſtates, real, or 
oY perfonat} or any. books of 'accowpt; papers or 
19120019 11-6 yiings relating (hereto with 
Fhomas Life"! . ittent to defraud itheir or either 
5a Jedi ob cheir ereingrs/% "Ty 
1124 81 0! 55 \Frends Gibbons. 
212141. If, ; 1 Oil UNE 8 Ia 53 Len Pierce. I 
Did noitgn: * Rel aid qu Ans bist edi 0) 55 ' 
It is uſual ſor the commiſſionets to recommend, 
and the creditors to 2 to teturn the bankrupts 
inen #1ng3,/ monies; Gee: particularly the jewels, &tc. 
volcitheir wives; upon which bci the follow- 
n toche added. to the 
3 


vea mat 89 boiing: diesc vi bits „bie 


12 55 ho REY MEMBE 1793 that. V dhe conſeit 


nees 5 0 att Is. ese 98855 the a \bove- 


A Stel e were me 
Ke kf PR no) of e215 -; wy 


nan t beppens to be a fopeigner; 
does not —— nd Agi, it will . 


'thatcherſh ould hade toe Egüſboenamipation inter- 
Ar aud read to him T3 language he under 
50 a il | 


ſtands 


ide bankrupt, ais red, 


at Gailabull. 43 
ſtands, by 2 pet ſon verſed in bo:h-languages, who 
muſt be firſt worn to interpret truly, of which 


oath and interpretation there muſt be a % 


made and annexed te the bankrupt's examination. 
This vepobtide way-be enn up in 2 ares] 


fore... 1 | 

» mg "At, 4 | 
; | _ 
— of; Acc. being, (wore. 20d axa- 
« mined, on the day avd year, and at the place a- 
« bovementioned, before the major part of the com- 
« miſſioners named and authoriſed in and by a com- 
© miſſion of bankrupt. awarded and iſſued, and now 
« jn proſecution agaiafkFrancigGibbons, ofy g. upon 
« his oath ſaith, that he hath faubfully and. truly, 
« acccrding;to the beſt of this examinant's (kill and 
T knowledge, interpreted ibe Gath adminiſtered 
„„ by the fai commiſſioners, to the ſaid bank- 
« rupt. And this 'examinant further ſaith, that be 
*« hath:faithfully and truly, accordin to the beſt 
« of this;exmblinant's ſkill and knowl 1 
ed to the ſaid bankrupt bis 27 examination bere- 

© unto annened. of 

, 1480 £0 387 1210651 84 . 4 
1 bath ſrequently of late bees. wade «great — 
tion at Gualdball, whether a bankrupt, who comes 
to finiſh his examination baſare the commiſſionsts, 
is protected, after = — paſſed the ſame, that 
hole day from 27 N of the ſummens of 
the commillvies Preh e, lince, after the . 


rupt hath e 1 plerely finiſhed his enamio alda, 1 
ority.of the commiſſioners over his 


power and 40 
perſon ceaſes, ſo conſequently i is their protection of 


2. W 
fui'therſame particular purpole.. 106 22% 


Wenvilk preſumes, diſcuds 4bis very rn 
"queſtion, 998U%16; 901 au 22:4 07 bes 


back} U 4 The 


1 
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436 982 03 ber vile doidw noir 17 
_The inſtances. 75 A ries toſuits, 7 rors, 
b 2 prog 
rats ine 151105 774 
by 110 a 0 


| (4) T ore pot of 
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to ef oj bile is pi 
oe hg we Rm WE Bang Sol e 
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po: ret eager Gris Caſes in 
ne Ts "the of Ie | 9 


205 2 1 N N 

The plaintiſt being a butch brought an ac+ 
fron ape) and e 51 0 ered into 
i ami; ba uſe was wu 5 725 5 — affizes: 

Fahre Caged the how defendant Bliſſet, an old 


Wap, "who * 1 
me cabs ſeth „ bton 


988 


e houſe, to west that the 
Fo crebit, and A and'that the wa 


be at Ended bis Ply 17 75 i Waller 


The aftert don, the Moines if pod Winchefttr 
till after Tr bn'Satarda {Ar in the evening. 1. 
fi ſeven, as 10 was Fer  jn a coach to 

tſmiouth,”\ rates es df: the'defen- 


e icke hy ( ane er ee or 


6) Cor:b, 29. Pernaid. B. R. 251. 262. 1 295. 2 Kurs, 
1094. Pract. Reg. C. — 51. 341. Parres %. B22 88, so- 
Dem. de dl. na. ul $-rMydaRep. 6e r. xy. b Labs Abr. 455 
49 Tust Reg, hen... Jo Eeb. Curſe Gang, 496. Jeb. Ay 


„de 313 yo. nne Saas aft; 


Dy. 299% 
242 (& ee, hs % T1969 d Ne tidy” ; bonic 


271 


N „Vemras ny Laws, 10. 28. mug 
ri. per Pais. * 10} tset e aid (195150 
— HoCilhs Ki. ar Abt 565%. 4 Fach Ab. "I 


«#11 2 —— 58. N 45 G e 1lignnedD. : 
4 Se 973 no Ire sw ofw ien d a 1190 
anne * viammig2 W bus 432. " 
3 "0 


ig, and were of inion 


en the wa Would not! 


at Guildball. 437 
1 action, which wii mis not delivered to the h. 
ill the; day beg aus 3 1a,eo0ntai.od I 


tion, upon the 2 N in ga- 
rom « Cour, tha 3 
5 1 22 -- plaidy 72 Pat p 


This —— was oppoled,” for. 9 1 
witneſs had free a of going and teiutning, 

that it did not extend i ar long a yy as the 
thought proper, to, take z . 

twenty miſes from, I inchgſler, and the ade 
might have been at home much ſooner; that he 


was an old woman, who lived in 3. * and 


never to be met with, but was bro * cown to 
the aſſizes, merely wo ſwear p i. our, of bis 


debt. 


The court, notwithſtanding all het objcQions, 
held, that B, t ought to be dilcharged,; her pro- 
tection not being (a) expired ʒ pete 
ought to have a reaſonable time to, icturn bome 


at one was the laſt 
time that could be allow and that they could not 


try al}; the niceties of delay which, wight pe@b! 
. e. 79 5 little, 2 ot 2 5 


f (s. 
6 DH "fad by. the court, ttiat had. 4 


arreſt, been at the aſhzes, the hudtes here might (5) 


„ 
F | , 2 
29% 114 % „er ene eee 


(% 4 808. een e Ak? 17 0 


8 1» 4 23 * 3 
(5) It was ſaid by Seger rites" ord Cee father, oF we- 
ſpectable memory }-at-the'barj that in if ines retwming 
2 the Sulngy ů by es nay. ts. Hue a pee — 
wins — caſe Abo —— — 
nc Caf, 306.” Sce fliese, 
477 (tary cr wo fol. 440. 77 1 ” 
le Lord ee ee rom: ontrary. Ferteſc. 
Lord Chancellor Camden, (when Ch, Jut. C. B.) di 
neſs on the circuit, who was arreſted on the fame 
2522 a 
Us 


a Fa- 


Rep. 4 
he 
of: the 
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* * manner, az 
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for zn attachment, 


SLIT U 


web th s 0e 
Hae. the 2 a hn 
Pans Ce: of. prote 75 . N hehe be een hi 
therte s appears to ha ve been, Ku by 
celerta 2 "Ilia OR, if WY be, objected, that 
0 onen r DAngrL pot. wee 2 = 
Seng *h £0Q pak I Re bar with 
di i hp and. ty conte 25 ut in or- 
! 8 8 a di 
Is 14 0 ů of e it. 
ith 11 55 bees Nt, We ok A tha that 


commi dar Kr ys ( ek 
court, of 0 ancery; 12 8. eng, th at 3 
10 oners pf ea, 727 utting in execution of 


the commiſſion, con/litute 15 amen tn 
Five bit, gt 


elf 
% 14 1 9 a court of C 7750 oe 
e ſtatute of. -upts! | it is o 
1 190 hit Maite 1 big next: Chapter 
60 WP Ceſcribes comm ers t examine wit- 
; "L008 ſioness . QT. exam ation of wit- 
4 1808 $ not. * * . Fommiſſon- 


, 


In 
48 >a to - — ankry! bia 


i 79 20% cqu tel com pt! : meſn- 
able DO ale or i 25 age e the 


n zof the. witneſt, declaring, that 
an ded By Be. oblige him 3 ; tely and — home, 
1 fer Hircheſemas (a bankrupt) hi . Fel. 1 
88 Abr. a26. nN. sun! A Ar 21th dre : 
ilb. Cal. 309. x01 10 ＋ gk 2 eons.) bst 
It e H A 15 
4 — taſt, 277. 27 b. VP 1 961 A d wrt 
r g e 994 4%, (preat 


Cn 439 
Dar 
: 10T oven, at 
f are e riext caſe ET — is 

hat of H and Piii rted in (a] ſeveral books ; 
» ubich, INT as 4 2e ſs ty hs preſent vey 


555 may thus ſtzzed 
4 2 of eie was arretted two 
y days l diſſofution, whereapon be maved the 
y court of King's Bench ta be diledarged, For that he 
ic was privilege: redeunds, notwithſtandinp the diſſo- 
lution, and t that two days were not a ſuſpcient ume 
iy far him to cefbrn home in and eleven (3) judges 
hs were inanimoally (c) of opinion” wah we . 
dant, and for the reaſons above ate. 

The next eale id that of Kong, which we dit 
fate as far av it affects the point in queſtion. 

- Kirney, (4) Who bad bern an afhghee under 2 
chmmifhon of batikrupt, was chf e by order 
of lotd chancellor. Hay "and dite dted to con- 
vey to new afli (ve: and to ac ſeven ca 
et e had co gveyd co the ned afgnees, and had 
Bande 1 0 ou. 

au incumbeted perſon, begged the 
" Kao being ala give him their ſummonce, for 
the next fitting, under the commiſhon'; the con- 
wiſhoners told him, that as fie had gone ev thing 
that wWas neceſſary, in purſuance of my oy e 


10 cellor's order it would be of no uſe? to Hic, Bur 
(Ny however, v pon df * A ny they d di give bun 
the their babe, 2 . 2 


„eg Com. Rep! 20%. Na Fowl. Rep. vey. 392. 


ome. gere . B -4 22; 433- 448. C. Temp.” Hard. 28, 

9 (6) Vis. Loi Lot” nee Fare Heye, and Loo, of FB. 4 

wt Str. 977. Ey; e, Coxoper, Forteſeue Aland, and Revue, C R- 
kat reldi, Comyns, and 7 of the Exchequer. 


(c) Forteſ. Rep. 166 A . Rep. — * 
Barrard, B R. 448. Caf. Temp. Hardw. 35 C5 04 & \$\ 
(4) Ack, Rep. 54 pl. 17. 
Kerney 
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K 1 ee [on the dey "mentioned in the 
| 0 55 . two houtb g us he 
e arre ſted him, 


0 8 retur 
ö * | 6 ng hom e him the com- 
miſfignets ſummof {Loy + hits in cuſtody feve- 
af * di, 37 009 1 (15 „581013 4371 + 
* a 


i Sp: to 8 Her luicl, to 


be m the „hc a the the. 
be dithiarped from thea 1 dviſed 
Hf mr tongs | 
he 3 and molt in point is bach (a) Hin- 
770 "* cheſemant's;} . uph, +; was this 
N inthe 1 after he badegttendes 
35 combi he 1 finiſhed” his exz- 


ate e 121 l e inn; "Where the 
comtnitf ou 1 1 5 the comiſſion, was ar- 
rettet Þ2fo + be Hor home,” Which wWas above forty 


m_— IH KN DO on 2 


1 appeared „that the clerk to the eominiGoa, 
1 0 4 2 prevailed” on the bankrupt to go 
FE 0 ink, "with 11 5 om he frayed till half an hour 
| twelve o'elock' at might, at which time, an of- 
0 ee came into the 1 — and 'arrefted the bankrupt, 
who, for want of bail; was carried by him to the 
' "county goal; 1 the bankrupt petitioned 
te late chauc Narthington, to be diſ- 
Charged, whicl was granted Accordingly, and bis 
D e alſd ordered t e babktupt upemnana of 
the court home. 
d The late lord chief j 3 ice Lee () faid, ae if 2 
* © "pirty*to A ſuit" was ſu 85 — to be fro with 
„ ogeſs, attending à court of ju it would pro- 
duce much terror and Ware Ain a In. en 


Ne ny my cas. deter 4 > 75 1545 24 8 
4 BOOTY ways 9 obs it; oy MY el 
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at. Guildball: 


\ Thoughithe,amadern raren of courts A 
; "tice hath, (a) rejected the opprobrious term, 112 cri- 
minal“ ot &. nn which bankrupts were 
(5) formerly! e yet we preſume to look 
upon him in chat light, for Bis awn ſake, and as 
ſuch therefore, he — ought to * free Lins 4 
terror on his monde OK. 5 paſſigg Io. ſolemn 
and ſo penal an. 30, al examination ;. 
ſides, the Jegiflature 3 "ach expreſsly decked, 
that, in order the better to enable bankrupts 10 
make a full and true bene ao and diſcloſure of * 
eſtates and effect, they ſhall. be free frem all ar- 
reſts; reſtraint, and impriſonment, of any oF gbeir 
creditors, in coming to ſurrender, and from” their 
actual ſurrenders to the commiſhoners, far and dur- 
ing ehe farty (% wo . or ſuch further time 
as ſhall be allowed them or finiſhing their exami- 
nations- 
_ the dale 8 that a bankrupt is not 
/,prateQted, after he, hath ſurrendered, and Sniſded 
bis examination, we, ſhall bave commiſſions of 
bankrupts iſſue on purpoſe 9 an ynconſcion- 
able ereditor an opportunity of laying bold of the 
_ perſon of an unfortunate bankrupt, after be haib 
delivered up bis all. But to conclude: 

It is ſubmitted therefore, whether any other in- 
| ference Can be fairly drawn from the aboye premiſes 
than, 

15 His) (&\ a A 
2 Ath Reps 219, 1 2 41 Rep. 528. , LN 3%. 
| An. Rep. 7 2 . 717. 
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442. Third Sitting | 
„That a banktupt who comes to ſiniſh bis exami- 
nation before the commiſſioners, after he hath finiſn- 
ed the ſame, is protected that hole day from ar- 
reſt, by virtue of their ſummon ce. 
„ Fetroti's warrant of commitment. = 
1-4, Guildhall, London, igth April, 1760. 
«Whereas his majeſty's commiſſion under the 
great ſeal of Great Britain, bearing date at Wt. 
min ſter, the 19th" day of Fannery laſt paſt, 
& grounded upon the ſeveral ſtatutes made con- 
«::cerhing benkrupts, bath been awarded and iffued 
« apainit ohm Perrott of Ludgate hill, Landon, mer- 
** chant, directed unto us who have hereunto ſub. 
te ſoribed out names and ſet ovr feats ; Who have 
«alſo teſpectively taken the oach appointed by an 
„ act of parliament, paſſed in the fitth year of his 
©, preſent majeſty's reign; intituled, An (a) At 


« ſor the better preventing frauds eommitted by 


* banktupts,“ for commiſſioners of bankrupts to 
take before they act as commiſſioners, in the ex- 


«:ceution of the powers or authorities given anq 


16 granted by the ſaid act ot acts of parliament now 


1 
1 
: 


«in r bankrupts, and to Charles 


« 'Nelſon Cole, ſq. and Arthur Trollope, 


| . 
«being the major part of the commiſſioners named 
c to execute the ſaid commiſſion ; and? it bæving 
„ nappeated to the major part of the ſald eommiſ- 
_«. fjaners in the ſaid commiſſion named and autho- 

«©:rized, upon good and' ſufficient pfoof upon oath, 


ce that the ſaid John Peryottihathy from the month 


of Juhy 1758, carried on the trade and buſineſs 


% of a merchant, in his houſe on Ludgati hill afore- 


„ ſsid, by buying and ſelling Rnenspr late, aud 
„ other wares and mefehandigzes, and byenporeing 
«and importing divers and ſundty kind ef goods, 

(% This ad is miſtecited. See büf rearks therebd 1 fol. 220 


1 „ agd 


ot Guildhall. 443 


« and hath thereby fought, and endeavoured: to 
« /pet his living ds other merchants uſually do; 
« and in the courſe of his ſaid trading and dealing. 
« he became indebted ' unto William Hewitt, of 
% Newgate-ſtreet, London, warehouſeman, in the 
« ſum of 106 L. and upwards, for goods fold and 
delivered ; and alſo have found' upon good proof, 
upon oath, that the ſaid John Perrats did, before 
«.the date and ſuing forth of the ſaid. commiſſion, 
« become a bankrupt, within the true intent and 
« meaning of the ſeveral ſtatutes made and now in 
«, force concerning bankevpts, ſome one of them. 
«And they did adjudge and declare him à bankrupt 
16 accordingly; Ws | * ' 
„And whereas the major part of the ſaid com- 
©. miſoners did cauſe notice to be given in the Len- 
% don Gaxette, of - the 22d day of January laſt paſt, 
« 'that the ſaid John Perrott was thereby required to 
„ ſurrender: himielf to the ſaid commiſhoners in the 
„ ſaid, commiſſion named, or the major part of 
«* them, on the 26th of Jannary, and on the gth 
« of February laſt paſt, and on the h of Adarch 
*. 1aſt,at. four of the clock in the aſternoon,. on 
<<. each of the ſaid days, at Guildhall, London ; and 
© make a full diſcloſure and diſcovery of his eflate 
« and effects. And whereas the ſaid Pernitt 
„ did, on the ſaid 4th day of February laſt, ſurren- 
“der himſelf to the major part of the commiſſion- 
« ers, in the ſaid commiſſion named and autho- 


* rized ; but being ſworn, and examined, ſaid that 


„ he Was not then prepated to make a full diſclo- 


« ſure and diſcovery of his eſtate and effects, but 


© prayed time for the doing thereof, which was 
«granted to him accordingly. And whereas the ſaid 
6. Fun. Parrott attended the major part of the com- 


„ .miflioners,; in and by the ſaid commiſſion named 
and authorized, on the ſaid 4th day of Margh, 
aus in 


F 
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in order to finiſh his Examination, and to make 
4 a full en ang diſcovery of his eſtate and 
tt effects, but producing to the ſaid com miſſiouers, 
an ordet of the right honourable Sit Reohert Hen. 
& ley, knight, lord 4eeper of the \great ſeal of Great 
„HBritain, dated the 28th day of thejaid February, 
„2760, for enlarging the time ef the ſaid John 
, Ferroit for diſeloling and diſcovering his eſtate, 
<« and finiſhing, his examination for the ſpace of 
«« 46 days, to be computed from the ſaid. 4th of 
K. March, to this day. And whereas the ſaid 7b; 
% Perratt attended us on this day, in purſuance of 
<« of the faid order, in order to finiſh his examin- 
„ ation, and to make a full diſcloſure and diſco- 
very of his eſtate and effects, and being then and 
„ thete duly ſworn and required by us to make 
© ſuch. diſcloſure and diſcoveiy; we the ſaid com- 
« miſſioners did cauſe the following gqueſtion In, 
<< 'wxiting.to-be-propounded. to him the {aid John 

N errott, (that is to ſay] “ As you do admit that 
*5,;yqQu;baye ſpent be laſt week, previous to this 
Jour examination, With Mr. Maynaru, one of 
** your aſſignees, to ſettle and adjuſt your accounts, 
and co draw up tiue ſtate thereof, to enable 
„ ygu.,to. cloſe ſuch your examination; and do 
likewiſe admit, that upon ſuch; ſtate thereof, 
it appears, that aſter giving yougcredit for. all 
$5/;ſums of money paid by you, and making you a 
« debtor for all goods ſold and delivered to you, 
4 from your fiſt entering into trade to the time of 
*« your bankruptcy, it appęars, that there is a de- 
« ficiency of the ſum of 13,813 . Giyeautue and 
„ particular account what is beggme ofthe. ſame, 
7 aug dar and in what manner you, have applied 
« and di me To.whbich queſtion\ſo put 
« by us, as aforeſaid, the. faid Jehn Perreit did 
* wilfully and obſtinately s&fy{6.to-gii any. other 


2100“: gb ai than 


* 


. $1.au AN - 
"1 0! ns d., Guildhall M:: 1 07 19010 þ 


« chan the ſollowj ral anſwer, 1 
10 « fg) that on The tat year '1 br 


up ward of 20061, and by 'moutnings 1 loft up- 
« wardy of 1000 /. and that ſor nine c ten 
I have, Lam Cy 10 ſay it, been extremely 
« travagarit,' and ſpent large ſums of money 2 
« Pfrrott Which adde of ide ſaid* 
« rot not being" ſatisſuctory to us the Te 
© ſionets, Pheſe- are” therefore to will, — 
&« and: authorize yo immediately, upon” receipt 
« heteof, to arreſt and take into your cultpdy the 
„body of the ſuid John Perrot, and him ſafely to 
„ convey to his majelly's priſon of Mga, and 
him there Xo defiver to cls keeper of the laid Irie 
« ſon, who is hereby '#equired an 
virtue of the commuſſion and fatiites' eg to 
receive tha ſaſd Jahn Perrot into his Ae, 
« and him ſafely to keep and detain; ' witheat bail 
« or mainpriue, until ſuch time as he / ſhall ſubmit 
« himſelf to us the ſaid commiſſioners, or the ma- 
« jor part of the commilhoners/ by the ſaid com- 
© miſhon named and authorized, and full anfwer 
make to our or their ſatisfaction, to the queſtion 
e ſo put to him by us as aforeſaid;” Aud for fo 
«« dving this ſhall be your ſufficient warrant.” Given 
* under our hands and ſeals at the Guildhall" of the 


city of London, this 2 5 Nen in tie 
fe * of gur Lord ors Ls 15) 10100 A 
10 3 87 be 71 © | 01412 oy T W 

To Mes cg ot Ante wWoy ** 


meſſenger; or e, F. Fi 1 L. 8. SE. 
Brown's aſſiſtant. © '* C L, L. S. 
boilggs Ad JIE Thi Wie. C Seody] 51 
To Rich- . 1 * 
Keeper of his majeſt 
Face os 3 
to his deputy there. 


is 28 4 4 
* Ido br „ bin 


If 


: Si 
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If the bankrupt does not furrender himſelf to the 
commiſſioners by 12 &'clotk at night, the meſlen. 
ger warns him ſo to do, by the following proclz 
mation made by him in the middle of Guilabal. 


« The Proclamation. - 

«. Francis Gibbons, Francis Gibbons, Francis Gib. 
& bony,” come and ſurrender yourſelf ' forthwith, to 
« Fobn Fenſhawe, Champion Branfil, eſquites, and 
« Richard Mood, gentleman, his majeſty's acting 
© commiſſioners, named and authorized, in and by 
*« a commiſhon of bankrupt, awarded and iſſued, 
« and now in proſecution againſt you, the ſaid 
i Francis Gibbons, the ſaid commiſſioners, being now 
© gpreſent in the old council-chamber, in Guildhall) 
« London, ready to take your ſurrender ; and this 
« you are not in any wiſe to omit, on pain of death, 


the puniſhment'by the ſtatute made and now in 


force concerning bankrupts, in that caſe on you 
«the ſaid Nancis Gibbons inflicted dd. 

If the bankrupt does not ſurrender bimſelf after 
this proelamation and warning, then the commil- 


| fioners fign the following mumorandum.” £9 BUY 


9 94277 7 
; 7 I 
1 


N N * . 
99 n C4 Ve 


AY; \ LY W 
Memorandum, when the "banktwpt dots not "appear. at 
all. 585 


* Be it remembered, that we Whoſe names are 
& hereunto ſubſcribed, being the major part of the 
«« commiſſioners, named, and authoriz! 10 and by 
&© a commiſſion of bankrupt, 2 ard d*\Mued, 


and now in 7 e againſt, Franciſ Gibbons, 
t 


«" of, Ab- met gether - the. day, and: Vest, apd 
6 the place . 
6 | the 


the 
« rer 
6« fjo! 
10 au 
« gil 
« tir 
« ſu 
4 lia 
60 lat 
«A 
« ba 
64 tie 
« ni 


« ec 


1 Guildhall. =” 
<< the. London Gazette, for the ſaid bankrupt to ſur- 


« render himſelf to the major part of the commil- 
« fioners, in and by the ſaid commiſſion named and 
« authorized, and to make a full diſcloſure and 
« diſcovery of all his eſtate and effects, at which 
« time and place the ſaid Francis Gibbons did not 
« ſurrender himſelf, according to an act of par- 
« Jiament paſſed in the fifth year of the reign of his 
« Jate majeſty, king George the Second, intituled, 
« An Act to prevent the committing of frauds by 
« bankrupts;“ although we attended in 


ing « tion of ſuch ſurrender, till paſt rwelve o'clock at 
by « night, and although the ſaid bankrupt was warn- 
ed, © ed by proclamatian to ſurrender himfclf,” 

aid T9. „„ $ms | 

o Champion Br 

ally n Richard i 

his 4 Thema: Life. 

th -.' 1453 o 0189 30 ; 

in We have obſerved that the commiſſioners ſeem 


much diſpleaſed at the bankrupt's — 
this ſitting to get his creditors to fign their 
io the commiſhoners certifying the great feal of his 


conformity, though their own advertiſement in the 
Gazette expreſly ſays, that ** at this ſuting the bank - 


“ rupt is required to finiſh his examination, ant 
| * the creditors ars to aſſent in, or diſſent from the al- 
at % lowance af (a) bis certificate.” . TS) 
re —_——— een N 
h no ie 1018 as 313% - 
= As creditors may have occaſion. to appoint attory 
0, e Hy, them in de following proceediags 


CCC 
| | i great © ; | wo as LE WP ; 
Af 1 2,” Tor the wredicer{ of rhe bankrupt 
in aur berias the doe, And net the bankrupt, 10 certify. 

he 1188 under 


wt 


448 Vu bini: 


under the en es, wein here prepare ſuch an 
ee 205 18d bf „ dN I bo 


- 324 014 . 2100b eit mon bor? lib 


; * 0 attorney to „ con t 0 "I commil] rg 
| 1 tbe great 15 Fe th 1 80 TY con- 
formed : and to conſent 10 4 affignees 4s Commencing ſuits 
a &e, N reteive, ve dividends, © nid uo? 
ain adv 7 
„ Kyow. ALL MEN. b theſe pre ſents, that we 
«:Charls} Jones of, &. and Jabn Le kh. of,, &c; cre- 
« ditors of Francis Gibbons, of, &c.. the perſon 
«© againſt Whom a commilion. of, \bankrupt is 
« awarded and iſſued, and now.in gution, and 
«who have duly proved our reſpecti e dehts under 
c the ſaid commiſſion, | HAVE. made, ordained, au- 
„A thorized,” conſtitoted, and Jeet. . by 
« there preſents po make, ordain, a. con- 
« ſtitute, appoint, and in our places and. s re- 
i ſpeQively put Samuel Ruabbis of, & c: ta de our 
_ « true and lawful attorney, for us and in pur names 
i 'reſpeRiyely to vote in the choice of any new a- 
„ ſignee'or aflignees, of the ſaid hanktuptis eſtste 
„and effects; incaſe of any aero —— of | 
the preſent aſſignees. AND. Nee in 
6 our names, places, and ſteads re re Tak 2 ly, to con- 
„ ſent with whom the monies to regel d. hom 
time to time out of the ſaid bay rut s eftate and 
effects, ſhall remain untit the f ame be ;dueded, 


* 


« AND ALSO for us nd in our las £5, Places, and 
« ſteads reſpectively, conſent to thi i oners 
ce in and bythe [a q commiſſion f and ah 
« rized; or the m rt of HER 8 ae ' 
« ficate for'the {a} "Babu 's. 


« ance and Daene 1 0 
60 ot parlitthent Saif i t 0 
8 of his ne he Kink Gor rge bh, 


pA 
1 


bi of 


- 


Letters uf Attorney. 459 
« tyled, „ An act to prevent the committing of 
« frauds by bankrupts,” and that the ſaid bankrupt 
« may be diſcharged from his debts, in -purſuance 
« of the ſaid act. AND ALSO for, us and in our 
„names reſpectively to conſent, not only to the 
% commencing of any ſuit, or ſuits in equity, by 
« the aſſignee or aſſignees under the ſaid commiſſion, 
„touching the ſaid bankrupt's eſtate, but alſo to 
te the ſubmitting of any diſpute or difference; be- 
« tween/ ſuch aſſignee or aſſignees, or any qther 
« perſon or perſons whatſoever, for or on account 
n. « or by reaſon or means of any matter, cauſe, or 
„thing whatſoever, relating to the ſaid bankrupt's 
<< eſtate or effects, and likewiſe to ſuch aſſignee or 


er or aſſignees making any compolition with any 
TY « perſon or perſons, debtors, or accomptants to the 
* « faid bankrupt, where the ſame ſhall appear neceſ- 
1 « ſary and reaſonable. AND ALso for us and in 


our names, places, and ſteads ręſpectively, and for 


ur our Own proper uſes and benefits reſpectively, to 
es « aſk; demand, fue for, and receive of and from-tbe 
a=" « -aflignee'br aſignees of the eſtate and effects of 
te « the fa id bankrupt, or whom elſe theſe preſents do, 
of » BN ſpall. ot may concern, all and every ſuch ſum and 
in ſums df money, as now is or ate, or which ſhall 


N- « hereafter become due or payable to us the ſaid - 
m © Charles Jauer and Jobn Leigh reſpectively, for ons 
nd ** ieſpetive dividends or ſhares of the eſtate and cf» 
ed. fects of the Gi banklbge” on our {aid reſpective 
nd © debs gol roved under the faid commiſſion as - 
eis“ aforeſard, 1155 on receipt thereof for us and in our 
0 reſpectiwe names to ſigb, ſeal, execute, and de- 
rtl "© deltter all and every ſuch good and fufficient te- 
% ceipts; arguittdnces,; releaſes, and, diſcharges to 
de fand af nes, "as ſhall and may, be lawful, fie 
0 . 4% Lenden to be done, pod, generally gpidp 
n every filch Farther” and lawful a& 
| t 2 | « and 


o 


40 Teer of n . 
and deed, matters and things in the law, for the 


4 confitming, all and whatfoever our faid attorney 


« better executing and diſcharging the power and 
„ authority hereby given, as fully and amply to al 
<« -intents and purpoſes, as we ourſelves or either of 
de us might or could do, if perſonally preſent, and 
« did the ſame; hereby ratifying, allowing, and 


& ſhall or may lawfully do, or cauſe to be done, in 
« And bout the ſaid premiſes, for the better exc. 
* cutifng the purpoſes aforefaid, by virtue of theſe 
« preſents. IN Wi resse whereof we the ſaid 
60 les Fones and John Leigh have to theſe pre- 
« ſet our hands and ſeals this © Jay of | 

« in the year of our lord 1769,” 16 WHY ve 


1 Þ 
1 AN! 


dhe. f ce, 


Menne * 


The commiſſioners a) certificate to che great ſeal, . the 


that the bankrupt hath conformed," in order to his 1 dis 
being diſcharged from his debe. * 
Tr 54 Ab" To IS. « An 

| #4 5 x ls 1 1 | 180 1 
« To the Right Honourable by | 


/ k 9 1 12 P {$30 Uiik « and 
„ the Lord Hi h Chancel- A 76 « mif 
or of Great Britain. 


. ; g . RY JETT TT v « 

«© (4) We whoſe hands and ſeals are hereunto WiW- mg 
« ſubſcribed and ſet, being the major part of the 
« commiſſionets named and authorized in and 9 
« 2 commiſſion” of bankrupt awarded and iſſuet 
« againſt Francis Gibbins of, Scc. beating date X 


68+ . 


we 43-308 a G 3:962 3801 1 
* (a) This is nfually called “ The Bantrupt's Certificate, but n 
apprehend erroneouſly, and therefore we preſume to recommend ti 
title we have given it above, for the +eafons mentioned by vs i 
fol. 447+ in notes. E * (Bagh (Yun . 
(b, See Clerk's Aſſiſtant. x vol. p. 126. The above is Lord Hod 
wwicki's form, of TEE 
| « V 


et, th 
J:the. cxe 
in reloly 
erjeant”; 
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Certißcats of Conformity. | 461 
« Maſiminſter the _ day of Other, in the 
« ninth year of his preſent majeſty's reign, directed 
eto Themas Nugent, Ware! Fenſhawe, and * 
« Branfil, eſquires, Richard Ii od and Themas Life, 
« gentlemen, Do HUMBLY CERTIFY to your lord- 
« ſhip, that the major part of the commiſſioners, 
« by the ſaid commiſſion authorized, having begun 
4 to put (he tpi commiſſion into execution, did nd 
« that the laid HFancii Gibbons became bankrupt 
& ſince (a) the fourteenth day of May 1729, and 
« and before the date and ſuing forth of the faid 


*commiſhon, within the true intent and meaning 


«of the ſtatutes made, and in force concerning 
&« bankrupts, or ſome of them; and did thereupon 
« declare him bankrupt accordingly. AND W 
« FURTHER HUMBLY CERTIFY to your lordſhip, 
& that the ſaid. Francis Gibbons being fo declared 
„ bankrupt, the major part of the commiſhoners, by 
„ tbe ſaid. gommiſſion authogized, purſuant to the 
« di;ection.of the act of parliament made is the fifib 
« year of the reign. of bis late majeſty, ifitituled 
« An ac to prevent the committing of frauds by 
« by bankrupts,” did cauſe due notice to be given 
and publiſhed in the London Gazette, of ſuch com- 
* miſſion being iſſued, and of the times and place 
of three ſeveral meetings of the ſaid commiſſioners, 
* within forty-two days next after ſuch notice, 


50730 


ſeal, 
) his 


eunto 
zf the 
nd by 
iſſued 
ate 0 


{s) Stat. 5 Geo: 2. C 30. . 1. extends only to ſuch as become 
Ae il . 1 day of May, 1729, who are underftood to 
de. hole ag aint whogs voicomm flion of bankrop was ſued out be- 
xe that zine. ; if thexertificate of the, comm:flicners does not 
ien 1 RE after that time, it vughe 
o be diſallowed tor that cauſe, but it is, however, thought fit and a- 
reed, chat þ<faxe.. dhe certificate. be diſallowed, ſome proof be made 
the creditors of; the party's. being bankrupt before. that time, See 
e reſolution at chte Judges upon Hatute of 4 and 3 Ana. . 15 in 
erjearit's Inn, in Chancery Lane, Dee. 3, 1996. Selk. 212, 212. 
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452 * Certificate of Conformity. " 
< the laſt of which meetings was appointed to be 
% on the forty-ſecond day, at which the ſaid Fran; 
Gibbons was required to ſurrender himſelf to the 
© ſaid commiſſioners named in the ſaid commiſſion, 


or the major part of them, and to make a full dil. 


* cloſure and diſcovery of his eſtate and effects; and 
<* the creditors of the ſaid Francis Gibbons were de. 
© fired to come prepared to prove their debts, and 
46 to aſſent to or diſſent from the making this certi- 
% ficate. AND WE FURTHER HUMBLY CERTIFY 
* to your lordſhip, that ſuch three ſeveral meetings 
of the major part of the ſaid commiſſioners, by the 
« ſaid commiſhon authorized, were had purſuant to 
& ſuch notice, ſo given and publiſhed, and that at 
one of thoſe meetings, the ſaid Francis Gibbons did 
| © ſurrender himſelf to the major part of the ſaid 
« commiſhoners by the ſaid commiſſion authorized, 


& and did fign or ſubſcribe ſuch ſurrender, and did 


* ſubmit to be examined from time to time upon 
« oath, by and before the major part of the com- 
« miſſioners, by the ſaid commiſſion authorized, 
« and in all things to conform to the ſeveral ſta- 
4% tutes made, and now in force concerning bank- 
« rupts, and particularly to the ſaid act made in the 
“ fifth year of his ſaid late majeſty's reign. Ano 
« WE FURTHER HUMBLY CERTIFY to your lotd- 
6 ſhip, that at the (a) laſt of the ſaid three meet. 
« ings, the faid Francis Gibbons finiſhed his exami- 
<< nation before the major part of the ſaid commil- 
© oners, by the ſaid commiſſion authorized, accord- 
ing to the direction of the ſaid laſt mentioned ad; 
and upon ſuch his examination, made a full dif- 
* .covery of his eſtate and effects, and in all things, 
« .conformed himſelf to the ſeveral flatutes made, 


„ and now in force concerning bank: upts, and 


00 See ſcl. 417, 
» IL pal 


Certificate of Conformity. 463 
n particularly according tothe directions of the ſaid 
cl « act made in the fafth year of bis late majeſty's reign; 
he © and there doth. not appear to us any reaſon to 
0, % doubt of the truth of ſuch diſcovery, or that the 
il. « ſame is not a full diſcovery, of all the eſtate and 
ui effects of the ſaid Francis Gibbons, AnD we 
«FURTHER HUMBLY CERT, that the credi- 


nd tors whoſe-names.or marks are ſubſcribed to the 
tis «certificate, are full four parts in five in (a) num- 
ry « ber and (a) value of the cteditors of the above 
198 « named Framis Gibbons, who are cxreditors for not 
the “ leſs than twenty pounds reſpectively, and who 


have duly proved their debts under the ſaid com- 
« miſſion; and that it doth appear to us by due 
« proof by affidavit (6) in writing, that ſuch ſeveral 
« ſubſcribing creditors, or ſome perſon by them 


ed, « reſpetively duly authorized thereunto, did, be- 
did e fore-our ſigning thereof, ſign this certificate, and 
pon « teſtify.thetr conſent to our ſigning the ſame, and 
JM- % to the ſaid Francis Gibbons his having ſuch allow- 


ed, % ance and benefit, as by the ſaid laſt mentioned 
ſta⸗ act ate allowed to bankrupts, and to the ſaid 
nk Francis Gibbons his diſcharge, in purſuance of the 


e laſt mentioned act. In wiTxEss whereof we 

{© have hereunto ſet our hands and ſeals this 

day of October, in the ninth year of the reign of 

* our ſovereign lord George the third, by the — 
ng, 


del ⸗ 
2Mi- * of God of Great Britain, France, and Ireland, 
miſ- Wl © defender of the faith, &c. and in the year of our 
ord- 9 Lord, 1768.“ * | 
205 „ r 
di- 1 G Thomas Nugent, 8.) 
ing, Nied Ward, (L.. S.) 
1ade, an = Thomas Life, (L. S.) 

and "HW +61” 32. 


(s) See fol. 250. 
(+) Or affirmation, a3 the taſe happens. 
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We the creditors of the above named Fay. 
cis Gibbons, whoſe names or marks ar 
| hereunto ſubſcribed, do hereby teſtify ani 
declare our conſent, that the major part 
of the ſaid commiſſioners by the above. 
mentioned commiſſion authorized, may 
ſign and ſeal the certificate above written, 
and that the ſaid Francis Gibbons may haue 
ſuch allowance and benefit, as are given 
to bankrupts by the act of parliament |: 
above mentioned, and tothe ſaid Fran; 
Gibbons his diſcharge, in purſuance of the 
fmt G.,. | 
v Jahn Partridge, 
. Charles Dennis, 
John Leigh. | 
Mary Combes. 
Abraham Bentley. | 
George Adams, for ſelf and Co, 
Thomas Folkes, for Edward Smit), 
by letter of attorney. 


Certificate where Bankrupt furrenders under Order 
| for Time. 


As in laſt at fol. 462 10 ©* to be on the forty-ſeconi 
day,“ imcluſroe, then continue the certificate thus :— 
« (but by your lordſhip's order bearing date the 
% day of laſt, the time for the ſaid bank- 
e rupt his ſurrendering and finiſhing his examint- 
« tion, was enlarged for forty-nine days, ) at which 
« meeting the ſaid Francis Gibbons was required to 
« ſurrender himſelf to the commiſſioners in the ſaid 
« commiſſion named, or to the major part of then, 
4 and to make a full:diſcloſure and diſcovery of | 
<« eſtate and effects; and the creditors of the fail 


« Francis Gibbons were deſired to come prepared to 
„ 66 
prove 


cc 
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c prove their debts, and to aſſent to, or diſſent from 
« our making this certificate. And we further 
« humbly certify to your lordſhip, that ſuch ſeveral 
« meetings of the major part of the commiſſioners, 
« by the ſaid commiſſion authorized, were had, 
« purſuant to ſuch notice, and the order of your 
© Jordſhip; and that the ſaid Francis Gibbons on the 
10 day of laſt, (being the forty- 
« ninth day of the enlarged time, under your lord- 
« ſhip's order as aforeſaid) did ſurrender, &c.” in 
fol. 462. and ſo go on, and cenclude from the form of the 
other certificate, ſet out above, and at large. 


Affidavit ing Creditors 
125 » 99 2) Certi 
ed, and figned by the Commiſſuners. 


en their Con- 
» to be produc- 


| 66 7 the matter af 
« In Chancery. Francis Gibbons, 
| % bankrupt. 

« Peter Quin of, &c. maketh oath, that he did 
+ ſee John Partridge of, &c. ¶ deſcribe bim according 
* to his addition in t ws ian of bis debt] Charles Den- 
is, of, &c. [the ſame] Fobn Leigh of, &c. ſeverally 
e ſubſcribe their reſpeQive names to a conſent, at 
* the foot of a certain inftrument in writing, in- 
* tended to be a certificate under the hands and 
** ſeals of the major part of the commiſſioners au- 
* thorized by a commiſſion of bankrupt, awarded 
and ifſued out againſt Francis Gibbons of, &c. that 
the ſaid Francis Gibbons hath in all things con- 
formed himſelf to the ſeveral ſtatutes made, and 
* now in force concerning bankrupts, whereby they 
do ſeverally teſtify and declare their conſent to the 


() This is one of Lord Hardwicke's precedents, + PEE 
X 2 & ſaid 


466 Certificate. 


e ſaid commiſſioners ſigning and ſealing the ſaid 
. & certificate, and that the laid Francis Gibbons may 
de have ſuch allowance and benefit as are given to 
© bankrupts by an act of parliament made in 


< the fifth year of the reign of his late majeſty king 


&« George the Second, intituled, “ An act to prevent 
„ the committing of frauds by bankrupts,” and be 
« diſcharged from his debts in purſuance of the ſaid 
cc act.“ | + ds 


« Sworn at the public office, &e. Peter Suit, 


The Affdavit whire two Perſons ſaw the Credits 


4% Thomas Andrews of, &c. and Nathaniel Owen, 
« Kc. ſeverally maketh oath-as follows: and firſt 
« this deponent Thomas Andrews for himſelf ſaith, 
„that he this deponent did ſee (the names, places if 
„ abode, and additions of ſuch creditors as ſigned accord. 
« ing to their depoſitions as before, ) ſeverally ſubſcribe 
« their reſpective names, &c. (as in the above offida- 
4 vit); and this Jeponent Nathaniel Owen for him- 
« ſelf faith, that he did ſee (another creditor) ſubs 
« ſcribe his name to the ſaid confent.”.. . 

| 4 Thomas Andrews. 


cc „c. f 
N d wor Ty &e Muthaniel Owen. 


If a creditor at large of the bankrupt ſhould hap- 

en to have his body in execution at his ſuit, at ihe 
me of iſluing the commiſſion, . the commiſſioners 
will not admit ſuch creditor to prove any debt under 
the commiſſion ; but yet, if ſuch creditor is appre- 
henſive that the bankrupt will, by reaſon thereof, 
obtain his certificate, and thereby defeat him of his 
execution, it is of courſe for the great ſea], upon 
proper cs to order the commiffioners to 


: 


admit 
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admit ſuch perſon a creditor for the purpoſe of a- 
ſenting to or diſſenting from the commiſioner s cer- 
tificate of the bankrupt's conformity, ſuch creditor 
waving all benefit of dividends under the ſaid com- 
miſſion. 

The application to the great ſea) muſt be by pe- 
tition to the following effect: n 


« In the matter of * To the Right Honourable 
Francis Gibbons, the Lord High Chancellos 
Bankrupt. e of Great Britain. 


« The humble Petition of George Campbell, Eſq. 


„ Sheweth, 


“That in or about Hilary term now laſt paſt, 
your petitioner obtained judgment, in his majeſ- 
« ty's court of King's Bench, at Heftminſler, againit 
« the ſaid Francis Gibbons, for 5000!. debt, belidcs 
« colts of ſuit, 

„% That on or about the day of | 
« now laſt paſt, your petitioner cauſed the {aid Fror- 
cis Gibbons to be taken in execution on the ſaid 
judgment, who now remains in the cuſtody of 
« the marſhal of the Marſhalſea of the ſaid court 
“of King's Bench, in execution of the faid judę - 
ment at your petitioner's ſuit. > 

* That your petitioner has very great reaſon to 
** apprehend that the commiſhon of bankrupt a- 
** warded and iſſued, and now in proſecution againſt 
« the ſaid Francis Gibbons, was taken out merely 
* with a deſign, and on purpoſe to diſcharge the 
* ſaid bankrupt from the ſaid execution, and by 
* that means to defraud your pet tioner of his ſaid 
debt and coſts, ' on 

That under the circumſtances of this caſe, your 
e petitioner is adviſed that he cannot be admit- 


X 3 « ted 


3 
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„ ted to prove his debt under the ſaid commiſſion 


_ nt Oo — 


tke 


* 


« th 
« without your lordſhip's order for that purpoſe, « þy 
« and without your petitioner waving all benefit of &« ſu 
« dividends made or to be made under the aid « G 
&© commiſſion. | 2 « at 
„ Your petitioner. therefore moſt humbly « pr 
© prays your lordſhip, that he may be at «in 
« liberty to prove his ſaid debt under the 1 i 
« ſaid commiſſion, and that he may be « ſic 
« admitted a creditor for what he ſhall ſo « pe 
& prove, in order to enable your peti- 66: 80 
cc tjoner to aſſent to, or diſlent from, the « B, 
« allowance of the commiſſioners certifi- « fg 
e cate of the ſaid bankrupt's conformity; 4 0 
6e your petitioner hereby waving all bene. « by 
„ fit of any dividend al ready declared or 10 ho 

4 made, or which ſhall hereafter be declar- 

« ed or made to the creditors under the 

« ſaid commiſſion. | | 

« And your petitioner ſhall ever pray, &c.“ T| 
The certificate being engroſſed on a treble ſix- ſecin 

penny ſtamped piece of parchment, the 3 
having ſigned their conſent thereto, and an affida- 902 n 
gavit of feeing them ſign ſuch conſent being made, — 
the commiſſioners muſt be ſummoned by . the mel- with th 
| ſenger to meet in order to ſign and ſeal the (aid concen 
| certificate; at which meeting they alſo ſign this me- — 
[ morandum. | | | — 
Memorandum of the comm! oners certifying | the bank- b 
| rupt's conformity, ny MN Wy 
At, &c. | _ 
&« Be it remembered, that we who have hereunto 4 
* ſubſcribed our names, being the major part of by (ue! 


tke 
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« the commiſſioners named and authorized in and 
« by a commiſſion of bankrupt, awarded and if- 
ee ſued, and now in proſecution againſt Francis 
Gibbons, of; & e. did meet the day and year, and 
« at the place above-mentioned, and examined the 
« proceedings under the ſaid commiſſion, and find- 
« ing that full four patts in five of all the credivors 
« who have proved debts under the ſaid commil- 
« ſion, whoſe reſpective debts amount to twenty | 

« pounds or upwards, have ſigned their-conſent to 
« our certifying to the lord high chancellor of Great 
« Britain, that the (aid Francis Gibbons had con- 
« formed himſelf to the ſeveral ſtatutes made, and 
© now in force concerning bankrupts, as appears 
« by affidavit exhibited before us; we thereupon 
«* ſigned ſuch certificate,” * 
Gi 363.. | Champion Branfil, 

TIO7 Lt, Richard Il vod, 
' Thomas Li/c. 


The (a) certificate, together with the affi avit of 
ſecing the creditors ſign. it, and alſo letters of at - 
9 | | * . | 4 . jorney, 


(a) By an order of lord chancellor Apfley, (which ſee: in fol, 263.) 
the commiſſioners ate directed to tranſmit a ſeparate certifie te to t 
ſecretary of bankrupts, to be laid beſore his lordſhip ut the Tome thr e 
with the above certific «te, pottĩculariaing, whether the bankrup: » a3 
concerned in par nerſhip, and in caſe the commiſhon be jo.n', cha 
the commiſſioners are to inquire very minutely into the jount and ſe- 
pirate dealings; and alſo whether the party hath been bankrupt a fe- 
cond time, or been diſcharged under any inſolvent debror's aft; and 
an inquiry by evidence for the above purpoſes is directed. 

My reaſons for not giving a form of ſuch new ſeparate certificate is, 
becauſe it is not authorizea by any of the bankrupt laws, my lord char. 
cellor bath no authority by law for making ſuch an order as above 
ſet forth ; it is extrajudicial and unprecedented, it was made on the 
{pur of the times; the commiſſioners cannot legally compel any wit- 
neſſcs to attend them on the inqu ry in queſtion, the ſame not bei 
directed by any of the bankrupt laws z and for that reaſon, in 
the commiſſioners ſhould in any reſpect injure or oppreſs a bankrupt 
dy ſuch inquiry, he might well maintain his ain againſt them x 

X 4 
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22 (if any ſuch there be), muſt be lodged with 


the ſecretary of .bankruptsy who will thereupon 
give the meſſenger an authority to the printer of the 
Caxette, to inſert an advertiſement” therein, ſigni. 
fying that“ the ating commiſſicners have certified 
* to the great ſeal that the bankrupt hath con- 
„ formed, and that the certificate will be allowed 
* and confirmed, unleſs cauſe” ſhewn- to the con- 
% trary, within twenty-one” days from the date of 
« the ſaid advertiſement,” © 

In the mean time the bankrupt muſt make an 


affidavit to the following effect: 


Bankrupt's affidavit of having obtained his creditors con- 
ſent to the commiſhoners, their certifying bis confarni. 
iy, fairly and without fraud, 

| | eas In the matter of 

In Chancery, „% Francis Gibbon 

ole 9 J 50 . bankrupt.“ 
„Francis Gibhons of, & e, againſt whom a com- 
« miſhon of bankrupt iſſued, on ibe day of 


«K' MAK ETH OATH, that the certificate 


e bearing date the day of 1768, 
under the hands and ſeals of Champion Branfi, 
« eſquire, Richard Wed, and Thomas Life, gentle- 
«© men, the major part of the commiſſioners in the 
% ſaid commiſſion named and authorized, whereby 
they have certified to the right honourable the 
lord high chancellor of Great Britain, that he 


beſides, all the topics of inquiry ſet out in the above order, are eſpe- 
cially provided for by ſome or other bankrupt law, or by determina» 
tions of courts of juſtice thereon } as for inſtance, caſes of partnerſhip. 
See fol. 1. Note (a), and ſtat. 10 An. c. 15. ſ. 3. of joint and ſeparate 
traders, fol. 149. Incaſe party hath been a ſecond time bank rupt, or diſ- 
charged by any infolventdebtor's act; his certificate of conformity onlydiſ- 
charges his perſon, not his ſubſequent eſtate or effects, unleſs his eſtate 
be ſufficient to pay x58. in the pound, See 5 Geo. 2. ch. 30. f. 9. 


: &« this 
. f 
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« this deponent hath in all things conformed him- 
« ſelf according to the directions of an act of 
« jiament made in the fifth year of the reign of bis 
« Jate majeſty king George the ſecond, intituled, 
« An Act to prevent the committing of frauds by 
« bankrupts,” and the conſent of all this depo- 
« nent's creditors, who have ſigned their names or 
« ſet their marks at the fuot of the faid certificate, 
« that the ſaid commiſſioners may ſign and ſeal the 
* (ame, and that this deponent may have ſuch al- 
„ Jowance and benefit as are given to bankrupts by 
«© the ſaid act and be diſcharged from bis debt in 
% purſuance thereof, was obtained fairly and with- 


« out fraud,” 


« Sworn at the public Franci, Gibbons. 
« office, &c. 


This affidavit being laid before the great ſeal, and 
no cauſe ſhewn within the ſaid twenty-one days 
againſt the allowance of the certificate, the lord 
chancellor will allow the ſame, by the following ſub- 
ſcription on the ſaid certificate ; 

cc day of 1767. 

« Whereas the uſual notice hath been given in 
« the London Gazette, of the day 
of * laſt, and none of the creditors of 
« the above named Francis Gibbons have ſhewn any 
« cauſe to the contrary : 1 do allow and confirm 


« this certificate.“ Camden, C. 


x Aſſignees. 

As the afignees may find it neceſſary to call the 
creditors together, in order to enable them to make 
a ſpeedier dividend of the bankrupt's eſtate, the ad- 
vertiſement and authority in purſuance thereof ſhall 
be our next precedents. 
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& The creditors who have proved their debts 
% under a cõmmiſſion of bankrupt awarded and iſ. 


„ ſued againſt Francis Gibbons of, &c. are deſired to 
meet the oo of the ſaid bankrupt's eſtate 
a. # 


% |! day of next, at 
46 of the clock in the . 
ce © in order to aſſent to, or diſſent 


from the ſaid aſſignees commencing, proſecuting, 
„ or defending any ſuit or ſuits at (a) law or in 
equity, for recovery of any part of the ſaid bank. 
<« rupt's eſtate and effects; and alſo to their com. 
« pounding, ſubmitting to arbitration, or other. 
4 wiſe agreeing, any matter or thing relating there- 
„ to, and on other ſpecial affairs.“ 


The above advertiſement is by virtue of ſiat. ; 
Geo. 2. C. 50. ſ. 34, 35, 38. and lord (6) Hard. 
wicke ſaid, that there was no colour to ſay, that 
where only four creditors were preſent, at a meet- 
ing, to conſider whether they ſhould carry on a ſuit 
againſt a debtor to the bankrupt's eſtate, that they 
could give the aſſignees a general power by writing 
ſigned for that purpoſe, to proſecute ſuch ſuits as 
they in their diſcretion ſhall think fir, by virtue of 
ſtat. 5 Geo. 2. c. 30. ſ. 38. but that the aſſignees 
muſt have a meeting of creditors, upon. notice 
given fur that purpoſe in the London Gazette, to con- 
ſider of each particular ſuit, or each particular caſe 
for arbitration, before they can proceed in them. 
Lord (e) Hardwicke ſaid, that though the acts of 

parliament relating to bankrupts did only direct the 
aſſignees to advertiſe a meeting of creditors in rela- 
tion to commencing ſuits, and for particular pur- 
poſes, yet the aſſignees were very much to be com- 

fa) 2 Black. Com. 486. 

(e 4k. Rep. 91. pl. 39. 

(e) Atk, Rep. 253. 
mended 
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mended for advertiſing meetings upon any other ex- 
traordinary occaſion that concerned the creditors, 
becauſe where they were numerous, there was no 
way ſo good to collect.the/ whole body together. 
[ord (a Hardiwicke-ſaid, that where aſſignees 
2ive notice purſuant to the above. ſtatute of 5 Geo. 
2. that thete would be a meeting of the creditors, 
in order to accept of 4;compaſition, that they had 
done every thing wnichꝗſthe act of parliament pre- 
ſcribed on meetings for compolitions of debis, and 
that if ſome of tne creditors did not think, proper 
to come, it was their own faults, and that thoſe 
who were preſent had a right to bind the whole, 
if the majority in value at the meeting were of opi- 
nion to ſign the compoſition. 


Memorandum of the meeting of creditors. 
| MS. At, &c. ö 
« BE IT REMEMBERED, that we whoſe names 
« are hereunto ſubſcribed being the major part in 
« value of the creditors who have proved our debts 
« under the commiſſion of bankrupt awarded and 
« iſſued againſt Francis Gibbons, prefent at the place 
« and time above mentioned, purſuant to an ad- 
« yertiſement in the:London Gazette, of 
« day of = laſt in order to aſſent to, or 
« d.ſſent from the aſſignees choſen” under the ſaid 
« commiſſioti, their commencing, proſecuting or 
e defending any ſuit or ſuits at law or in equity, 
« for _—_ of any part of the ſaid bankrupt's 
© eſtate or effects, and alfo to their compounding, 
ſubmitting to arbitration, or otherwiſe agrecing 
any matter or thing relating thereto, and on 
other ſpecial, affairs. And alſo purſuait to the 
b ſtatute in ſuch caſe lately made and provided, do 
* conſent and agree that the aſſignees under the 


(a) Att. Rep. 107. 2 Ak. R p 7. & P. 
X 6 « fal 
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e ſaid commiſſſon ſhall [here ſet out what reſolntion 
& the creditors come to, and what directions they give 


&« the aſſignces.]“ 
Sales (a) before the commiſſioners, 


As the eſtates of bankrupts are frequently 0] 
before the commiſſioners, the ſolicitor may expect 
to find ſome precedents on that occaſion, the moſt 
uſeful of which ſeem to be the following ones. 


Advertiſement for the London Gazette. 


To be fold by auction, before the major part 
of the commiſſioners named and authorized in 
and by a commiſſion of bankrupt awarded and 
„ iſſued, and now in proſecution againſt Francis 
% Gibbons, of, &c. at the Guildhall of the city of 
„London, on Thurſday the day of Fuly next, 


£c 


„ between the hours of 4 and 6 o'clock in the af. 


„ ternoon [ Here ſet out a deſcription of the premiſes in- 


«tended to be ſold.] For further particulars enquire 


« of [ the clerk to the commiſſun,” ] 


On the day of ſale, having. given each of the 
commiſſioners a particular and conditions (a) of 
ſale, they proceed, as is ufual in ſuch caſes, five 
minutes is allowed for bidding on each lot, and 
whenever a perſon bids, he muſt ſign his bidding 
if required; when the ſale is over, a memorandum 
thereof is ſigned by the commiſſioners. 


Memorandum on ſale of an eflate before the commiſ- 


fioners. 
| © At, &c. 
by Memorandum, That we whoſe names are here” 


„ unto ſubſcribed, being the major part of the 


(a) See fal 191. 


(6) In theſe conditions, the commiſſioners ſtand for the auctioneer, 
and the aſſignees for the o ners of the eſtate, 


© come 


tha 


ere; 
the 


neer, 


em- 
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« commiſſioners named and authorized, in and by 
« commiſſion of bankrupt awarded and iſſued, 
and now in proſecution againſt Francis Gibbons, 
„of, &c, met the day and year, and at the place 
« aboveſaid, purſuant to notice in the London Ga- 
e zette, for ſale of the ſaid bankrupt's real eſtate, 
« conſiſting of ¶ Here ſet out a. particular deſcription 
« of what 18 * to be fold, according to the ad- 
« vertiſement.” | 
© Memorandum, The above eſtate was up to 


« ſale at the ſum of when Da. 
« ryraple of - London, merchant, bid the ſum of 
60 for the ſaid eſtate, and no perſon 


« (though there were ſeveral bidders) bidding m 
„for the ſame, we declare the ſaid bn Dalrym- 
« ple purchaſer of * ſaid eſtate, at — ſaid ſum 
54 of 


— 1 
Thomas 22 


i there ſhould happen to be no bidder, the 
commiſſioners will ſign the following memorandum. 

« Memorandum, that the above eſtate was put up 
« to ſale at the ſum of and we the 
« ſaid commiſſioners attended from the hours of 
« four o'clock to fix in the afternoon, and no bid- 
„ders appearing to bid for the ſame, the biddin 
% was thereupon diſmiſſed, and the ſale ad) 
„eto a future day.“ 


Richard — 0d, 
Thomas Life. 


Joint and ſeparate debts, 


As the court of chancery hath (a) declared, 
that the commiſſioners have no power of admit- 


(a) Ath. Rep. 68. pl. 23. : 
ting 
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ting ſeparate creditors, to prove debts under a joint 
commiſſion, without the ſanction of the great ſeal, 
we will here lay before the reader the proper peti- 
tion, when ſuch application is neceflary. 


In the matter of To the right honour. 
* Francis Gib- ' able the lord high 
« bons, and Adam chancellor of Great 
Pierce, bank- Britain. 


“e rupts. =” 
x & The humble petition of Humphrey Parſlow of, Oe. 
on behalf of himſelf, and the reſt of the ſeparate cre- 
ditors of the faid Adam Pierce, 


- Sheweth, - | 

© That on or about the day of flaſt 
« a joint commiſſion” of bankrupt under the great 
©« ſeal of Great Britain, was awarded and iſſued 
& againſt the ſaid Francis Gibbons and Adam Pierce, 
& of London, merchants and copartners, and they 
c were thereupon declared bankrupts accordingly, 
and their eſtates and effects, as well joint as ſe- 
6 parate, have been aſſigned to an aſſignee or aſ- 
« ſignees, duly choſen under the ſaid com miſſion, 
“ without diſtinguiſhing or dividing the joint ef- 
„ fſects from the reſpeCtive ſeparate eſtates of the 
«. faid bankrupts. . 

„ That the ſaid Francis Gibbons and Adam Pierce, 
© againſt whom. the ſaid joint commiſſion. was 
«© awarded and iſſued, were, before the date and 
« ſuing forth the ſaid commiſſion, and ſtill ace 
„ juſtly indebted to your petitioner, and others, on 
de the ſaid bankruprs reſpective ſeparate accounts, 
« in very large ſums of money, as well for monies 
© lent and advanced to the ſaid Francis Gihbans and 
Adam Pierce, reſpectively, by your petitioner, as 
on other accounts. | 

| « That 
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« That the ſaid bankrupts, at the time of iſui 
« the ſaid commiſſion, were reſpe dively poſleſſi 
« of, or otherwife entitled unto, a very conſider · 
« able perſonal eſtate in their own right, and your 
« petitioner is adviſed that ſuch ſeparate eſtates are 
« firſt liable to payment of the ſeveral and reſpective 
« ſeparate debts of the ſaid bankrupts. 

« That under the circumſtances of this caſe, 
« your petitioner, and other ſeparate creditors of 
« the ſaid bankrupts, cannot be admitted to 
ce their ſeveral and reſpective ſeparate debts under 
« the ſaid joint commiſſion, ſo as to bind the re- 
« ſpeclive — eſtates of the ſaid bankrupts, 
« for the benefit of your petitioner, and the reſt 
« of the ſeparate creditors of the ſaid bankrupts, 
e without your lordſhip's order for that purpoſe. 


« Your petitioner therefore moſt humbly 
„% prays, that your lordſhip would be 
« pleaſed to order, that your petitioner, 

and the reſt of the ſeparate creditors of 

the ſaid bankrupts, may be at liberty 
to prove. their ſeveral and reſpeAive ſe- 
„ parate debts under the ſaid joint com- 
« miſhon, and that it may be referred to 
« the major. part of the commiſhoners 
* named and authorized in and the 
« ſaid commiſſion, to take difti ac- 
« compts of the ſeparate eſtates of the 
ſaid bankrupts reſpectively, for the be- 
„ nefit_ of their ſaid ſeveral and reſpec- 
„ tive ſeparate creditors, and that the 
“ coſts of this application, and taking 
© ſuch accompts, be paid and borne out 
© cf the teſpective ſeparate eſtates of the 
“ ſaid bankrupts, or that your lordſhip 
« would make ſuch other order in the 
« premiſes, for the relief of your, peti- 
e tioper, 
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& tjoner, and the reſt of the ſeparate cre. 


« ditors of the faid bankrupts, as t 
« lordſhip ſhall ſeem meet. Pour 


And your petitioner ſhall ever pray, &c.” 


The following memorandum ſpeaks for itſelf, and 
ſeems proper in this place, 


Aemorandum of an annuitant's being admitted a credi. 
tor purſuant to order, 
« BR IT REMEMBERED, that, purſyant to an 
« order of the right honourable the lord high chan- 
4 cellor of Great Britain, made the day 


«© of June 1768, Ezekiel Garrick appearing this | 


day before the major part of the commiſſioners 
named and authorized in and by a commilhon of 
4e bankrupt awarded and iſſued, and now in pro- 
* ſecution againſt Francis Gibbons, of, &c. made 
& his election to come in as a creditor for the 
© value of the annuity in the faid order mentioned, 
„upon the ſeparate eſtate of the ſaid Francis Gib- 
gon; and the ſaid commiſſioners proceeded in 
* the preſence of the faid Ezekiel Garrick and his 
e ſolicitor, and the aſſignees and ſeveral of the 
« creditors, to make an eſtimate of the value of 
« the ſaid annuity, and upon hearing what was 
© alledged on both ſides, and upon conſideration 
% of the matter, the ſaid commiſhoners valued 
6 the ſaid annuity at four years purchaſe, amount- 
ing to the ſum of 100 l. whereupon the ſaid 
e« Ezekiel Garrick was admitted a creditor for the 
& faid ſum of 100 J. purſuant to the ſaid order.“ 
Thomas Nugent. 
Richard Wd, 
Thomas Life. 
In 
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In fol. 300. We obſerved on a precedent of An 
« act of bankruptcy, as concetted by the bank - 
« rupt himſelf;“ the ſame writer gives us occafon 
to make another obſervation in this place. He ſays, 
« that an order of dividend at the third fitting 
« may be looked on as an unprecedented thing, 
« and as never done; becauſe the act ſays, after 
four months, and within twelve months, a dividend 
«© ſhall be made, Sc. but it docs not fay it ſhall not be 
© made before; and then goes on with a ſtrange 
ſort of reaſoning to ſhew that a dividend may and 
ought to be made at the third fitting. Lord («) 
Hardwicke ſaid, “ that an attempt to make the 
court judges in what manner the eſtate and ef- 
« fefts of a bankrupt ſhould be diſtributed before 
e the expiration of four months from the date of 
the commiſſion, was abſolutely an attempt to change 
« the method chalked out by the aft, and ought to meet 
« with the utmoſt diſcouragement ; for that time (ſaid 
lord keeper North) is given to all creditors to 
come in, and if they might be hindered from 
coming in, before the four months, it might be 
made a trick to cozen () them.” 

We preſuming the aſſignees not willing"to make 
a dividend even after the expiration of twelve months, 
from the iſſuing of the commiſſion, will bete ſet 
down the form of 


Natice (c) from commiſſioners to  affignees to make a 
| Ml idend. | 


% You are hereby required to attend us, whoſe 
names ate hereunto ſubſcribed, or the major part 


(a) Ark. Rep. 107. | 
(b) 2 8 
le) See A'k, Rep. 91. pl. 39, 


& of 


2 
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of the commiſſioners named and authorized, in 
„and by a commiſſion of bankrupt awarded and 


„ iſſued, and now in proſecution againſt, Francis 


Gibbons, of, &c. on the day of 


ns at the Guildhall of the city of London, to 
«© ſhew cauſe why notice has not been given by you 
6 for making a dividend of the eſtate and effects of 
e the ſaid bankrupt, according to the act of par- 
& liament in that caſe made and provided, which if 
you fail of doing, a meeting will be forthwith ap- 
« pointed by us, whoſe names are hereunto ſub. 
* {cribed, or the major part of the ſaid commiſ- 
ce ſioners i in and by the above commiſſion named 
e and authorized, for you to produce your receipts 
% and payments touching the ſame, and to make 
a dividend of ſuch part of th: ſaid eſtate and 
effects, as ſhall money be 9 in your 
& hands. Dated N rag ah | 

« 17969. B 


& To John Partridge and. ©" Thomas OY 
Charles Dennis, -affig- 


'E 7 
« nees of the eſtate and RE te 
« effects of Francis Gib- 1 
J © © NEON RLER 


This notice the aſſignees are to give by the fol- 
lowing advertiſement in the Gazeite. 


* The advertiſemert. 


„ The commiſſioners named and authorized i in 


cc and by a commiſſion of bankrupt, awarded and 


&« iſſued, and now in proſecution againſt Fran 
66 Gibbons, of, &c, intend to meet on the (a) 


(a) Three weeks notice at leaſt muſt be given, 
| | 4 day 


10 day 


(6 

« mal 
« ſaid 
« hav 
« ſaid 
(C pre 
« c]u 


« Þ 
te are 
10 of 
« and 
« ifſy 
Gib 
cc ye: 
«to! 
&« ſai 
66 Lo 
« mit 
(6 fig! 
« ruf 
© the 
% bat 
« det 
(6 po! 
« W 
% an 
© red 
« diy 
« cre 
ee the 


ol- 


in 
and 


nei 


day 
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10 day of -2 ; next;- at o'clock in the 
F noon, at Guildhall, Landon, in order to 
« make a dividend of the eſtate and eſſects of the 
« ſaid bankrupt, when and where the creditors who 
« have -not already proved their debts under the 
« ſaid commiſſion, are hereby required to come 
« prepared to prove the ſame or they will be ex- 
« cluded the benefit of the ſaid divicend.” 


Order of dividend ly admiſſion. 
6 At, &c, 


« BE IT REMEMBERED, that we whoſe names 
« are hereunto ſubſcribed, being the major part 
« of the commiſſioners named and authorized, in 
« and by a commiſſion of bankrupt, awarded and 
« iſſued, and now in proſecution, againſt Francis 
Gibbons, of, &c. having met together the day and 
e year, and at the place above mentioned, in order 
to make a dividend of the eſtate and effects of the 
„ ſaid bankrupt, purſuant to notice given in the 
London Gazette tor that purpoſe ; it being ad- 
© mitted by John Partridge and Charles Dennis, aſ- 
« fignees of the eſtate and effects of the ſaid bank- 
* rupt, that they now have ſufficient money in 
„ their hands to pay all the creditors of the ſai 
„ bankrupt, who have already proved or claimed. 
* debts under the ſaid commiſſion, 14s. in the 
pound for every pound ſo proved or claimed. 
% We do therefore, purſuant to the ſaid admiſſion, 
and at the deſire of the creditors, order and di- 
rect that the ſaid aſſignees do forthwith pay and 
* divide unto and amongſt all and every the 
« creditors of the ſaid bankrupt, who have proved 


© their debts and the claimants when they ſhall 
| « have 
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have ſubſtantiated their claims by proof under the 


<«< ſaid sommiſſion, 145. in the pound in propor. 
« tion to their ſeveral and reſpeQive debts.” 


Champion Branfil, 
Richard IM vod, 
Thomas Life. 


Tf a creditor will make an affidavit that he hath 
not read the Gazette, he will be admitted (a) upon 
the common equity of the court of chancery, ſo 25 
not to diſturb (6b) the former dividend, and by that 
means muſt in the firſt place, be brought up equal 
to the creditors under the firſt dividend, before the 
commiſſioners can proceed to make a ſecond. 

The meaning of not diſturbing a dividend already 
made, is this: | 

Suppoſe a bankrupt's effects amount in the whole 
to 600 J. clear of all charges, and he owes 15000. 
and 900 J. only are proved; the commiſſioners 
knowing of no other debts, order a dividend of 
ten ſhillings in the pound, this dividend will 
amount to 4501. ſo that there will be remaining in 
the aſſignees hands, after payment thereof, only 
150 J. and if afterwards other creditors come in to 
the amount in value of 600 J. ſuch creditors will 
looſe 150 J. becauſe there will be but five ſhillings 
in the pound remaining to pay them, inſtead of ten 
millings, and theſe creditors have no right to dil. 

turb the former dividend, or to oblige the other 
creditors to refund any part of the ten ſhillings in 
the pound, received by them on their ſeveral and 
reſpective debts ; but if on a ſecond dividend it ap- 
pears that the aſſignees have ſufficient in their hands 


a) ik. ap: 209. 
ry See fol. 486. 


to 


to pay 


ſince | 
in ſuc 
with 
before 
credit. 


e 0 pay thoſe creditors, who have proved their debts 
ore Gnce the firſt dividend ten ſhillings in the pound 
in ſuch caſe they are to receive an equal dividend 
with thoſe creditors who firſt proved their debts, 
before any ſecond or further dividend is made to the 
creditors in general. 


ath In the matter of & To the right honour- 
pon « Francis Gibbom, * able the lord bigh 
0 33 „ bancrupt. chancellor of Great 
that * | „ Britain. 

qual | | ; 

the The humble petition of Robert Martin, of, &c. 
eady « Sheweth, _ _ 

hole * That the ſaid Francis Gibbons on or about the 
col, Ml. day f 1768, became 
ner: bankrupt, and a commiſſion of bankrupt dated 
d of . the ſaid | day of : was awarded 
will * againſt him, and he was declared bankrupt ac- 
h in i reingly, and John Partridgt, of, Kc. and 
only * Charles Dennis, of, &c. were duly choſen- aſ- 


ſiguees of his eſtate and effects. 

“That there was at the time of the date and 
* ſuing forth of the ſaid commiſſion, due to your 
ten petitioner from the ſaid bankrupt the full and 
o dil. joſt ſum of 2007. of lawful money of Great 
other Britain for principal and intereſt. by virtue of a 


gs in * bond or obligation, bearing date the day 
and WT + © 1767, under the hand and ſeal of 
it ap. . e ſaid bankrupt, for which ſaid ſum of 200 /. 
hands . Jour petitioner hath not, nor hath any other 


perſon or perſons for his uſe, or for the uſe of 
any other perſon or perſons, to the knowledge or 
belief of your petitioner, had or received any ſe- 


to curity, 
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„ curity or ſatisfaction whatſoever, ſave and ey. *4 
«© cept the ſaid bond. | 
“% That your petitioner having been of late ven 
© much abroad, hath had no opportunity of read. 
„ing the Gazette, as by affidavit (a) annexed ap. 
% pears; whereby your petitioner hath neglede 
« to prove his ſaid debt under the ſaid commil. 
6 fjon. - 2 5 g 
% That a dividend hath been made of the (zi 
5 bankrupt's eſtate and effects, of fourteen ſhilling 
< in the pound. 
« That on the day of 
8“ laſt, there was a meeting of the commiſſioner, 
<« in order to make a ſecond dividend of the {zi 
“ bankrupt's eſtate, at which meeting your pei. 
4 tioner was admitted to prove his fad debt of 
«© 4200 l. but there being ſeveral claims undeter 
& mined, and the aſſignees not being prepared to * 
« paſs their accompts, the making a ſecond diy 6 
6 dend of the ſaid bankrupt's eſtate and fall . h 
« was adjourned to the day of OY 
«© next; bad 's * i 0 
«That your petitioner hath by his ſolicitor wht .. © 
<« plied to the aſſignees to be paid the dividend i . 0 
« his ſaid debt equal with the other credito 13 
«© (who have received their dividend of fou nei  ” 
« ſhillings in the pound) out of the money H .. 2 
„ ſhall appear to be remaining in their hands ; bolt _. 1 
6 they inſiſt that they cannot pay your petit . * 
f 151 8 $ 7, * TR ; 4 - lat 
() This affidavit muſt be in the common form, ahd the cre \ 
muſt ſwear that #4 he hath not read the Gaærtte, in which any ad! « th 
vc tiſement was inſerted, to the creditor's belief, relative to the cit « b 
4 miff. on of bankrupt awarded againſt the ſajd Francis Gibbori, « q 
to the like effect. e : | 0 - 
#4 | | 4 the 


ne (aid 
Ir Pets 
lebt of 
ndetet- 
ared to 
d div. 

effec 


tor al 
ide nd d 
ereduo 
fourtet 


ney | | 
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etitiont 
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« after that rate in the pound, on your petitioner's 
« debt. 


tc Your petitioner, therefore, moſt hum» 
ce bly prays your lordſhip that the aſ- 
4 ſignees of the ſaid bankrupt's eſtate 
* and effects, may pay your petitioner 
* his — dividend of the 


4 ſaid eſtate and effects, in reſpect of 
te his debt ſo proved as aforeſaid, equal 
„ with the creditors already paid. 


4 And your petitioner ſhall ever pray, &c.” 


Order for a further dividend. 
« At, &c. 


i Be it remembered, that we whoſe names are 
e hereunto ſubſcribed, being the major part of the 
« commiſſioners named and authorized, in and 
© ͤcommiſſion of bankrupt, awarded and iff; 
© and now in proſecution againſt Frances Gibbons, 
„of, &c, having met together the day and year, 
and at the place above mentioned, in order to 
make a further dividend of the eſtate and effefs 
Hof the ſaid bankrupt, purſuant to notice given 
„in the London Gazette for that purpoſe ; and it 
** appearing to us, that by an order of dividend 
© made the day of 
* laſt, the aſſignees under the ſaid commiſſion ad- 
* mitted, that they then had ſufficient money in 
„their hands, to pay all the creditors of the ſaid 
* bankrupt, who had proved or claimed debts un- 
der the ſaid commiſſion, the ſum of 145. in the 
* pound, for every pound ſo proved or claimed; 
* the ſaid commiſſioners did therefore, purſuant 

* to 
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<« to the ſaid admiſſion, and at the defite of the 
© creditors, order and direct that the aſſignee 
© ſhould” pay and divide unto and amongſt all and 
© every the-cxeditors of the ſaid bankrupt, who 
% had proved their debts and unto the claimants, 
« when they ſhould have proved their claims un- 
eder the ſaid commiſſion, the ſum of 14s. in the 
c pound, in proportion to their feyeral and reſyec. 
ce tive debts; and it being admitted by the ſaid al. 
c ſignees, that they have now ſufficient money in 
dc their hands, to pay (a) all the creditors not included 
* in the former dividend, and wha have, at this ſitting 
& proved their debts under the ſaid. commiſſian, the lite 
e dividend of fourteen ſhillings in the pound, upon thei 
cc ſeveral and vr Aebts and alfa, Sufficient lo pay 


de all the creditors of the ſaid bankrupt, who have 


er already proved or · claimed debts under the ſaid 
© commiſſion, the further ſum of 38. in the pound, 
« over and above the ſum of 14 8. in the pound, 
« already divided under — 1 for 
« every pound ſo proved or claimed. We do there: 
cc fore, purfuiitt the ſaid admiſſion, and at the 
ce qeſire of the oreditors, order and direct that the 
ce ſaid aſſignees do forthwith pay and divide, unto 
« and amongſt (a) all the creditors nat included in the 
t former dividend, the ſum of fourteen ſhillings in tht 
& pound, and "unto and among/t (a) all and every 
« the creditors of the ſaid -bankrupt, who have 
<< proved their-debts, and unto the claimants, when 
5 they ſhall bave proved their claims under the (aid 


fe) The above (markedin\ ite it is to be inſerted, only, when cre 
— debts for whoſe dividends. no reſervation hath been made 
in former calculations; and when the affignees have fufficient in their 
- hands to pay ſuch ſubſequent creditors former dividends without diſ- 
turbing the dividend already made. 3 
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« commiſſion, 3 8. in the pound, in proportion to 
« their ſeveral and reſpeQive debts. 


Order for a (a) further dividend, not by admiſſion. 
8 At, &c. 


4 BE IT REMEMBERED, that we ' whoſe names 
« are hereunto ſubſcribed, being the major part of 
« the commiſſioners — and authorized, in and 
« by a commiſſion of bankrupt, awarded and iſ- 
66 lard, and now in proſecution againſt Francis Gib- 
« bons, of, &c. having met together the day and 
« year, and at the place above mentioned, in or- 
« der to make a further dividend of the eſtate and 
effects of the ſaid bankrupt, — to notice 
« in the London Gazette for that pur 
« And it appearing to us, that 4+ — 2 
*« dend, made the 
« laſt (or 768) the aſſignees _ the ſaid com- 
% miſſion admitted, that they then bad ſufficient 
% money in their hands; to pay all the creditors of 
te the ſaid bankrupt, who had proved or claimed 
% debts under the ſaid commiſſion, the ſum of 14 3. 
„in the pound, for every pound ſo proved or 
« claimed; the ſaid commiſſioners did therefore 
« purſuant to the ſaid admiſſion and at the defire 
of the creditors order and direct, that the a 
e nees ſhould pay and divide unto and 
and every the creditors of the ſaid bankrupt — 
* had proved their debts, and unto the claimants 


(a) This will ſerve for a final dividend, ei, mutandis. 
Y « when 


5488 Diuidend. 
eben 3hey ſhqnidobaverproved-4heirgelaims un- 
detethe ſaid: — the ſum of 14s. in the 

145; pound, in proportion to ideir ſeueraſ and reſpec. 
tive debts: þ and it alſo, appearing! to us that jo 
an order ot dividend: made 

bf S mr g e eſt dot bs) Ahe We, 
„ under men ſaſd commiſſion admitted, that they 

- 4%. then Rad ſuthcient matey! ny their hands to pay 

E allehe cteditors of the aid e bankrupt, who bad 

proved or claimed debts: under the ſaid commil. 

tan, the further ſum of 38. in the pound, over 
unchsbove the ſumbp of 14 ${ith the poy tid already 
+54 vided umdei the faid comnfiſſion for — 

1 oi proved a claimed; the ſaidicommiſſioners did 
'.$ therefore purfuant to thei ſaid-laſk ddeifhan, and 
st the defire af: the eręditous, ordet and direct, 
that the aſſigneus ou pay and divide unto and 

1 all and every denofrditörsgoftthe (id 
„ bartkfup*y who had proved their debts/;-and un- 

| 1 to'the claimants, when the N D¹d . have proved 
:<%:theirclaims under be Aid com miſſion, the fur. 
oh .ther-fum of: un the pound, io ptoportion 10 
their fevetal and reſpective dehts ; and it 20 
* further; appearing to us, by the actomnpe: of Jon 
e Partridgeg)'onewot: tht ſaid aſſignees this day ex. 

2:& hibired ene the 

14; othtt: Migneey nat having of received any part 

ei of he: ſaid>bankoupr's eltate} arid effects; as allo 

1: apptars th-irfru por the drt ofthe; quid Cor: 

lite Dunn) that the ſam tutab afithe ſaid bankrupt“ 
c offdte ſiifechigbtoin ae by 2 doin 
t amount to the fum of Yo mi > 4x0Weh! bein 

& adgedtoithe\ſuin"pf: ah Wi oro bake” to- 
160 gether the ſum of And it alſo ap- 


%% noch ginn sid or dororg 3d of nismen dab on 11 


(a) The ſum remaining in the affighets Hands After 1 
the ſaid: ewodividends.-! dt — ab — DN. 


6 4 10 pearing 
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© peating to usr by the accompt of the fe uh 
* (Partridghy) and ab by a certiſicate of Thimab Cud- 
« don; eſq. one of the maſtets of we high court of 
« Chancery; bearing date ide day 
& 3 of his having ſettled and Taxed a bill 
| «of [fees and Jiſburſements of James Browne, clerk 
— to the ſuid commiſſion, at the ſum o 
„„en nd by another certificate of H. Af. eſq. 
anbeber of the maſters of Os ſaid court of Chan- 
ates reg. date thæ ay of 
aug 901 n gy öh 62 eter and 
« thxdd another bill of ſees and diſburſements of 
the iſaid Jumes Brotune, vader the the ſaid com- 
0 aido/renetuling-ciic: colts ob —— at 
bo law]! ro the ſum f 17 that the ſaid 
John Part tage bath Nin laid out and expendrd 
„ theſamvof 105 ö e being deducted 
from che ſaid ſum of redes the 
es ſame to the fat , which ſaid form 
% now remains in the hands of:the laid Fobn'Par- 
« r:1dge'to'\be divided. > And (a) it :ap 10" ws 
that ah debts proved wider the ſaid „ in- 
&« cluding the debts that haue bern this day proved to the 
« amount ß ary yd ,-v 901 do make togetber the ſum 
G gf 2171 299019 ts V1) Now we do order and di- 
* een ſaĩd dividends of {+} and 
« 71: 5119591 ſhiltings in the pound hall be paid 
16 bo ſuch bf the faid!bankrupr's creditors 'who have 
4 this'dzy proved! their debis, which will amount 
$/191:d bis} 5nd after payment thereof there will 
$5 remain in the hands of the ſaid Fuba Pareriidge 
{©thekrther ſum off 1 - 


eu among the creditors py bankrupt. And 
qs os 11 ba A inn ad ve 

(a) If no debts State be rnd e this Gin, n. 11 
in italia may be otninedg 71s 5 

% Viz, The dinidead ad further du by dS. 
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« we do order and direct, than out of the monies 
« ſa remaining in the hands of the ſaid John Par. 
<< tridge as aforeſaid, a further dividend of 

c in the pound be paid to all the bankrupt's credi- 
„ tors who have already proved their debts and 
“ ſought relief under the ſaid commiſſion, in propor- 
<« tion to their ſeveral debts, which faid dividend 
r in the pound amounts to the 
c ſym of as we compute the ſame, 
« and after the payment thereof, there will remain 
* in the hands of the ſaid Fobn Partridge the ſum 
« of and no more, ſubje& to 
c qur further order, [or which he is to retain to- 
< wards anſwering future charges, and making a 


* further dividend. ]” | 
e TDyhboma Nugent, 
TAE © Champion Braafl, 


CHA ee dae v e 
- Memorandum of adjeurning dividend 


rh "RE Ker. 

« BE IT REMEMBERED, that we whoſe names 

«© are hereunto ſubſcribed, being the major part of 
« the commiſſioners named and authorized, and by 
« a commiſſion of bankrupt, awarded and ifſued, 
« and, now in proſecution againſt Francis Gibbons 
« and Adam Pierce, of, &c. having met together the 
« day and year, and at the place above mentioned, 
4 in order to make a dividend of the joint eſtates 
<- and effects of the ſaid bankrupts, and alſo of their 
ic ſeparate eſtates and effects, purſuant to notice in 
ce the London Gazette for that purpoſe given; but 
e Jahn Partridge, one of the afſignees under the 
1c {aid commiſſion being abſent, we could not pro- 
a ceed to make ſuch dividend, and therefore adjourn 
WW 6 making 


nes 
t of 
by 
ed 0 
hon 
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ed 1 
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heir 
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but 
the 
ro- 
urn 


ing 
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« making the ſame unto the | of 
44 8 next, at four o'clock in the = 
« noon, at the ſame place. | | 


Dividend under @ joint commiſſion, whows an order 
had been obtained, for taking an account of and divide 
ing the bankrupt*s ſeparate eflate. , 


At, &c. 


«© Whereas we whoſe names are hereunto ſub- 
« ſcribed, being the major part of the commiſ- 
« ſioners named and authorized in and by a com- 
« miſſion of . bankrupt, awarded and iſſued, and 
*« now in proſecution againſt Francis Gibbons and 
Adam Pierce, of, &c, did meet the day and year, 
and at the place aboveſaid, purſuant to notice in 
« the London Gazette, in order to make a dividend 
of the joint and ſeparate eſtates and effects of the 
« ſaid. bankrupts ; and we have, in obedienee to 
<« an order of the right honourable the lord high 
chancellor of Great Britain, taken an accompt 
« of the joint and ſeparate eſtates and effects of 
“e the ſaid bankrupts, and it appears to us that the 
4 total of the joint debts proved and claimed un- 
eder the ſaid commiſſion, amounts to the ſum of 
i and that the total of the ſepa- 
rate debts of the ſaid Adam Pierce ſo proved and 
claimed under the ſaid commiſſion, amounts to 
* the ſum of and that the total of 
the ſeparate debts of the ſaid Adam Pierce, ſo 
proved and claimed under the ſaid commiſſion, 
by virtue of the ſaid order, amounts to the ſum - 
* of and that the clear ſum in 

Y.3, the - 


| : * Q 
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6 a binds" of of ARES: Fab rite and' Clarks: Demi, 
5 Venkruges Joint « ellates 

4 And effects eng = bo ſum f 

and of the ſeparate eſtate of the ſald Franc Gil. 

« bong_to EN ſum. of and of the 

oh ee Nite g Hl the ſaid Adam Pierce, to the ſum 
© of os We do therefore order, that 

« the fur of 


part of the ſaid ſum of 

Lees and paid to the 
J hop 1 int G60 tots*of 'the "ſaid Bankrupts, 
«who have Ateady dul proved their debts under 
« the" fait C ease following, vn. 
* at the x FR GAL oY * the pound” to "Miles 
1 Git, 19 5 # debt of 2 proved 
him 0 the Amdune of the for- 

er and preſent [divide di and in wet of all 

is other. debt after che kate of f 5. And 3 d. in 

po « the poun d ; ſo that the ſum f aſter 
yment of the ald ereditors, Will Soma in the 

1 tet ds 'of the aid aſfighees, of the ſaig joint eſtate 
cc and effe ds. And we 90 furtheg order that the 
of ſum of s 10 Jane part of the ſaid ſum of 
Wand be aittributed and paid to the 

Ws PTY Py Ante creditors of che faid® Franci 
a Givþ or, wh 1225 duly proved their debts un- 
* Merl the aid" eee in urſuance of the (aid 

| ; after the rate of eleven fillings in the 
d; o that the fum nnen 


. aVthent ff 105 ſaid Jividend; vin remain in the 
a: 10 of 'th 2 fal aſſignee 85 of the f arate eſtate 
„of the #i 57 Cee, And de further 
25 Des that the fum off ' 020119751) part of the 


lech it's $ NI89A09 10b aan ai and 

A7 tefptctiye ſeparate creditors" of the 

by ſai 1 74 Au e altcady du proved 
wy their debts 22 Tad Fommiſfong in pur- 
ne Vfithe 100 er, aft Fü 

c 1hi/11n9%8 
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60 ange io e pound; ſo chat the ſum of 
« /,, after payment of the laid dividend, will rc- 
« main in the hands of the ſaid aſhigners,. of 1be 


10 eee eee 1, 
1 * 
le _ ET ma N 1 
. en, „ 1 
1 ·˖·˙„ *. ct 91 15 10 0 2149. Thomas Life. 


216g bas b21gdi 
1\.the- aſignees cannot eperfanally attend the com- 
miſſoners on tho day by them appointed for making 
z dividend, they muſt make an fd. vit to the fol- 
lowing effect, vis. 7 
, Zobn Partridge, of, &c. and Charles, Damn of, 
«, &c, alignees under joint commiſkon of ; bank - 
« rupt awarded and. iſſued, and now in proſecution 
4 againſt Francis Gibbons and Adam Pierre, of, &c. 
sand copartners, make oath. And firſt this de- 
« ponent Jabm Partridge.far him ſeli faith, that the 
«two ſheets of paper . hereunto, annexed, and re- 
& ſpectivaly, ſigned. by him this deponent, do con- 
* tain a full and true accompt of all his this depa- 
« nent's receipts and payments, touching the eite 
* and effects, of the ſaid. baukrupts, as well joint 
as ſeparate, under the ſaid commiſſion ; and this 
«© deponent-, further ſaitb, that the ſeveral ſums 
therein charged, to have been allowed, paid, and 
'* expended, have been, zeally and bong pap allowed, 
10 1 and expended, in manner, an the bur 
2 mentioned, And his depogent 
« ede -nuis for . himſelf faith,. that the paper 
4, wrizing hereunto alſo annexed and figocd by him 
*, this gepogent, doth contain a full. * true, ac- 


% compt o all his 5 fect & and pay- 


+ mgnen,tqughiog Pe 20d, cfh s gf; the 
n . An gruptsi 25 5 115 . up der 
8 \ ibo Gid,commiteu dt 7 * 


* 5 1 Fl. 52 
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_ «*ſaith, that the ſeveral ſums therein charged, to — 
© have been allowed, paid, and expended, have ; 
«© been really and bong fide allowed, paid, and ex. 
1 % pended in manner and for the purpoſes therein 
4 <<, mentioned,” th. Fe. „d 0; 4 
4 | N $043 | | «Ko 
|. 6 Sworn, &. Job Partridge, « fn 
i Nas autagd | Charles Dennis, 4 pr 
'q The dividend being declared by the commil. 
fioners, it will ſave the aſſignees à great deal af To! 
= trouble in the payment of it, if the ſolicitor com- D 
putes the dividends, which (a) computation may. all 
= be intituled, | | 
| \ A liſt of the debts proved under the com- Ti 
4 & miſſion oſ bankrupt againſt Francis Gib- bey! 
| « bons, of, &c. with the amount of each the fe 
| wif © creditor's dividend, on the ſum of | 
| | being the ſum ordered to be divided . * 
4 r amongſt the ſaid ereditors, after the . of 
# rate f wmillipgs in the eſt 
8 1 | N a wid f wa LEAD ie” . | bf « det 
| ö Name: of the creditors. Debts proved. Dividends, C on 
ja | Aenne ; 2 ſaid 
| ö ent en 
| — 
# If any bond, note, or other fecurity was not ex- 
1 hibited by the creditor, at the time of his proving WI 
by his debt, the'aflignees6ught not to pay ſuch cre- Pot 
1 ditor his dividenc till ſuch bond, &c; be produced. 5 wy 
bi It is uſuaf for the affignees to give notice of the 
1 time and place they intend to pay the dividend; if 
5 (a) The expence of computing the dividends by the ſolicitor, and * 
L 1 preparing and copying the above lift, will be allowed by the maſter in F 


the aſſignees accompts. , 
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it be paid by the aſſigners, the ſolicitor ſigus an 


. 2 6 

authority for that purpoſe, to the following 

(3.8 1 8130051 — 11 A 4 1114 4 " 
ſect, viz. * | | 
OL IU A 1118 £34: 4 bh w# Os % 


Gentlemen, 


« Pleaſe to p Mary Combos, | the ſum 
&« of 4 * her dividend of 
« ſhillings in the pound on her debt of 


proved under the commiſſion of bankrupt againſt 
4 Francis Gibbons, of, &c. 


Yours, cc. 


To Meſſre . Partridge and James Browne. 
Dennis, aid bankruptts 
aſſignees. 14 Fuly, 1769. 


The. aſſignees, upon receiving this authority, 
pay the creditor, and take a receipt in a book to 
the following purport, via. | 


“Received this - day of Ju, 1769s 
* of Meſſrs. Partridge and Dennis, affignees of the 
« eſtate, and effects of Francis Gibbons, of, &c. 
4 bankrupt, the ſum of i 
« dend of 
* on my debt of. 

* ſaid commiſſion, . 


| Inrelment. | 

Whereas commiſſions of bankrupt, and the de- 
politions taken before the commiſſioners, and the 
roceedings upon commiſhons, are (e] moſt cm- 


(a) Not vithſtanding this expreſs declaration of the legi a 
male 3 doubt of) 8 at os under whoſe and ab- 
uf — | 5 © „„ Ya; 4 
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monly kept by the cer ig Kae ee al 
ſaner, and dy reaſon of the! defith? of! the tlerks, re 
&6!! bre many times! Toft and- miſtaid, by means uf 
whereof puitchialers of gerate "ander'eommidinn du, 
of bank mow: may be diſabled to takes out their ce, 
right and title to the ſame; and there being no 10 


. evidence in che courts of 1ecard, and b 
will 


ventain place where the ereditots'of'la vankrupt, or thi 
anycperſon? claiming any eſtats or intereſt in any the 
premiſes} by or under a commiſſton of 'bankrupt, ma 
can have recourſe to * commiſſion and proceed. of 
ings theteopon ; and the Cu) commiſſion, depoſitions, anc 
and proceedings; in eaſe they Tan be produced, ale and 
pat eee nor tan be in evidence; all 
which may be of very evil cenſequenoe to purchs. con 
fersy or plrbtivelalninns' as #fo8&ſAiT,0"! THreſen aga 
upon petition of any perſon to the great ſeal, pray. mat 
ing that the commiſſion and the depeſitiohs taken 1 
thereof, or any part of them; and eertifteates ( kno 
gyed enointogqeb ice bat bas boot esd 9 | miff 
Jet! obe order, ſolieltorer and hL pröceedhg- awake eaſes beer 
2 req ons to this ſtatute, the c e King's hs cies by 6 have 
d efs y.the 
225 a may W 1 9 8 Aon; e it wat h ath 
ps 1 — alte by Ne 1 fd ths taine 
po — 7 —— 33 7 1 certi 
tor * 2 t, in f 
h to Ne Pe 115 0 N prſonenz, ho w to certify ters 0 
00 30466 W FoRtieE G pegel, a IP 452 ” found — of th 
order to get 2 pp — his 88 z how te —— rad num per | 
crggitors, and; that the as.. conformed in 
| mY an e "mm; bels "his charge; if the proceedings are not ever) 
under the i860 controul and ireQtion of the eommiſſionere; ard cord, 
indeed there is ſcarcely an amtherity or power given the commiſhonen 01111 
by the a} 2 t ſtatutes, that can be 92) exented without the Wc. . 
proceedings. ſeems not improper to 0 blerye in this place that ” 148. 
Rn be both clerk and. commithoner to Lay commiſſion, de. fall be 
Chanc. Caf. 46. that a derk, ma © ar 3 thy deb 
© Chanc, Cal. 45+ and that he 1 may iſchar ged Fr an aſbgnees. 1 of the! 
Vn Abr. 1177 pl. a. that the 
(a) We always underſtood that every y commiſſion under the br Ran be 
ſeal was evidence of itſelf. See Tri, 4 D Þ rigs, 38. Geo, 2. 
(5) Certificates entered of record, or true copies duly figned ani i. F 7 0 


1 


vithout any fut rthet pt ven, a 108 
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allowed and con fit med, orauy ther mattersor thiogs 
relating to the commiſhany or ghe.proceedings there - 
upon, may be entered of record g the great feal (ſha 
direct and order the commiſũon, depobtions, - pro» 
ceedings, aod certificates, ot other, matters-of ahings 
io be entered of record. aud in caſe of the death of 
the witneſſes proving the banktuptey, or an cafe 
the commjſhon, depoſu one, proceedings. or other 
matters or things ſhall be or miſlaid, à true 
copy of the record of the commiſſion, depoſitions, 
and proceedings, or other matters or things, Ggned 
and atteſted, as herein after mentioned, ſhall upon 
all occaſions de given in evidence to prove fuch 
commiſſion, and the baoktuptcy of ſuch perſon, 
againſt whom the n . or other 
matters or things. 

To the end any creditor or other erden may 
know where to ſearch and fee whether ſuch com- 


miſſion has iſſued, and find what depoſitions have 


been taken by vintue thereof, and what proceedings 
have been theteupon, and whether me barikropt 
bath made affidavit or "affirmation of haviog ob- 
tained His certificate (a) fairly, and whether fuch 
certifhoate:as entered of record, and all other nat - 
ters or Thing to de entered of- record in purſuance 


of this. act, che great, ſeal ſhall appoint a certain pro- 


per place near the innt of court, where-atl and 
every the matters af6iefaid ſhall be exnered, of — 
cord, Where all perſons ſhall be at liberty e ſear 

goth: men 23 nyvig owed 1 Res | 

4 effet 8 7 0 of i 
3 ectual bar an x; atg of dein any, Gies or fit, h 
2 be ee tho Gght 2 8 oy of be Þ k —— 

conty 


205 debt Ot de tw. the a — "ad 
Toe . N 125 


of the Ars la- prove 
that the certificate. was —— ry 1 whic ch, ce coſts 


Ki de bench: "A Fe ht pt „ 5 
2 — 192 2242532 1 
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and ſee if the ſame are duly entered of record, and 
the great ſeal ſhall by writing under hand appoint 
a proper perſon, who ſhall by himſelf or ſuffi. 
cient deputy, to be approved by the great ſea] by 
writing under hand, enter of record the commit. 
ſion, depoſitions, proceedings and certificates, and 
other matters and things, and have the cuſtody of 
the entries thereof, and alſo appoint ſuch fee and 
reward, to be paid to ſuch perſon for his labour 
and pains therein, as the ay; ſeal ſhall think rea. 
ſonable, not exceeding what is uſually paid in the 
like caſes ; and that the perſon to be appointed and 
his deputy ſhall continue to enter of record all and 
every the matters and things aforeſaid, and to have 
the cuſtody of the ſame fo long as he ſhall behave 
himſelf. 5 in entering the fame of record, and 
keeping ſuch entries, and ſhall not be removed but 
by order in writing under the hand of the great 
ſeal, on good and ſufficient cauſe therein ſpecified, 
and in caſe ſuch perſon ſhall die or be as aforeſaid 
removed, the great ſeal ſhall in writing under 
hand, appoint another perſon to enter the ſame 
of record, who ſhall have the cuſtody of the en- 
tries thereof, and ſhall have and receive the like 
fee and reward for his labour and pains (6) 


| (3) Stat, 5 Geo, 2. c. 30. f. 414. | N 
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your petitioners were duly choſen affignees of his 


the, alment. eceedings, under cam- 
Pai fir 2 


To che right honourable the lord: 
| « high chancellor of Great Britaia. 


60 humble petition of John Partridee and 
e of the eſtate and e- 


s fects of Francis Nan 
1 Sheweth, . 

4 That on or about the day of May 
4 7697 3 of bankrupt was awarded 


and iſſued againſt Francis Gibbons of, &c. and 


« eſtate and effects, and the major part of the com- 


„ miffioners in the ſaid commiſhon named and au- 
2 thorized, have executed an aſſignment of the 


ſonal eſtate, and alſo a bargain” and (ale of 
* + eſtate of — ſaid bankrupt, to your pe- 


© titioners accordi was ſcized of of inti- 


“% That the ſaid © jr 
« tled unto him and his heirs, of and in the equity 
4 70 redemption, of a freehold eſtate in 

which has been ſold, and in order 
« — complete the ſale thereof, your 


'petitiohners are 
« adviſed that it is proper and neceſſary, that ſeve- 


« ra] parts of the proceedings under the Gif com- 
„ miſfion, ſhould be inrolled. 


16 Your petitioners therefore moſt hum- 
6- bly pray your lordſhip, that the ſtyle 
% and title of the of the 


3013 vO 18 « the'depoſitign of the petitioning cre- 


bongit gvad <-ditdr*s debt, etherwith the com- 
91:101919> '*\mifioners Adjudieation, or declara- 
VET 2909! 7120 tion of the wy of bankruptcy, of the 


or nov laid Priintis "Gibbons; and the memo- 


h ranam of the choice of: your peti- 
| e tjoners; to be affignees of the eſtate 
bisl eig 6, and effects ufc the ſaid Francis Gib. 
75 2d 6171 bn andybur petitidners acceptance 

| 40 of the truſt thereof, may be entered 

-muil flom 3 NN ane purſuant zo che ad of par- 

bud eil 36d: , We. ig that Law * and pro- 

Ne 

2 much bene ever pray, &e.“ 
£11 1wodiiv w bas yiis! 2rcrst 390 

Path n Ff thy" inal ha AY the cher s certif 


ate N 
03! N TT 2 Di 208 ITT N 


„ Po the right / honourable the lord 
6 bigh chancellor of Great Britain. 


77 v 


= 7 0 * 
231 280 310101 F 


* The ; bumble p. petition of Francis Gibbons, ba 


* bach SY89}- C3 5 571 :& 91041149 100 EN EL MET 
iq 1 Shemeth,/ ehe ie b9) 1£11{) 36 194: +4 4 
2 That on or laben the e Nay 55 oof -- ö 

5 1768, a commiſhon of bankrupt iſſued. ind 
2 — petitioner, whereupon he was duly declared 
{i bankmapty 51. 1051951}, biota lee Lied ow 
% That your petitioner; has/ obtained his certiſa- 
c cate, under the hands and: feals: of the 1 
part of the commiſſioners; acting in the £x4cu- 
tion of the ſaid cummiſſian, Where by they have 
<..certifed, that your petitioner hath rin alli things 
e conformed himſelf to the ſeveral acts of parlia 
„ ment made and now it forte concerning bank- 
6. rupts, and four fiſths in number and * 


— 2 


— 


| charged by thoſe laws; which we apprehend, for 


Stamps. goa 


« the:creditors of ydunpetitianer, ho proved their 
« debts! under: the: id: cummiſion, have figned 
« theit names: at: the. fape-of ctherſaid certificate, 
«teſtifying their con ſent that your petitioner may 
e hare ſuch allowance and benefit Es arc given to 
« bankruptsy and tbe fame certificate hath been al- 
& owed: and confirmed by your lordſhip. 
| ©, That your petitioner-is-defitous, that his ſaid 
certificate ſo oni med as aforeiaid,” may be en- 
% tered of record. Nun 21 To * 
Loder petitioner” therefore moſt he- 
g bas bg. N e your loroſhip, that his ſaid 
certificate, together with your pe- 
- 717, 1xitionet's afiduvitof having obtained 
« the ſame fairly and without fraud, 
1192 2 10434 may be entered of record, purſuanc 
c to the act ot parliament, in that caſe 
„ made aud provided, 
| «ir 2/411: And your petitioner, &c.” 
Wi u loose dg!“ 
As the legiſlature has declared the proſeſſion in- 
— — any of the 
ſtamp laws, our purpoſe was here to have made the 
-practifer acquainted with the duties, to which pro- 
ceedings under commiſſions ai bankrupt; ae Habe; 
but upon conſidering the ſubject, we ſound it net 
in our power to give: the reader that ſatis faction ; 
we ſhall therefore, iaftead thereof, lay bee him 
aur reaſons for not being able to give him, ſuch a 
neceſſary nſar mation. | 
The laws relating to the ſtamp duties, ſrem to 
pzticularize the various matters ſubject to and ex- 
empe: therefrom:s now proceedings, depot, 
examinations, or memeartndams under commiſſions 
of bankrupt, axe neither expreſly charged or diſ- 


the 
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the ſake of certainty. and ſecurity, eſpecially under 
laws of ſuch. general concernment, and ſo very ye. 
nal in many inſtances,. ought to have been: but 
practice totally exempts all the above proceedings. 

By theſe Jaws all deeds Whatever ate charged with 
a ſingle half crown ſtamp; now, uſage exempts a 
warrant of commitment by commiſſioners of bank. 
rupts ; and charges their warrant. of- ſeizure with 
only a treble ſix-penny ſtamp; as we conceive. that 
warrants of commitment, and ſeizure, are either 
deeds, or not deeds, they therefore ought to be either 
not ſtamped at all, or ſtamped with a ſingle half. 
crown. | 


te Th 


Thus the certificate of the commiſſioners of con- &« co 
tempts; of the party being found bankrupt ; or of « of 
a creditor having proved his debt under a commiſ- « of 
ſion; are all by cuſtom totally exempted, whereas © ay 
their certifidate, that a bankrupt has conformed, is © ut 
as conſtantly engroſſed on a treble fi- penny ſkin of * 
pacchment.. ia 0 09190409; as 
_ i « þy 
5 5 130» | 4 in 
Renewed Commitſhons.. £ 5 
; 4 « 
If it ſhall be neceſſary to ace a commiſ- x 
fion of bankrupt, but half fees 


all be paid for the 
fame, | 1171789 8 1 
In order to obtain ſuch commiſſion, application 
muſt be made to the great ſcal, by petition to the 
following effect. . 


1 4 K * © y p 3 k 4 4 3 
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al Stat. 5 Geo, 2. c. 30. ſect. 45. 


. To the right honourable Chorls lord 
1... Camden, baron of Camden Place, an 
. the county of Kent, lord high chan» 


te The humble petition of Charles Jones, of, Ne. A 
6« creditor of Francis Gibbons, bankrupt. 


« Sheweth, | 

© That upon application of your petitioner, a 

© commiſſion of bankrupt dated the day 
3 in the year of the reign 
of his late majeſty king George the Jecond was 
6 — N Francs — — — 
e uno Thomas Nugent, enſhawe, eſquites, 
10 — Braufi, 2 Wind, and Thomas 
« Life, gentlemen, whereon the ſaid Francis C- 
« bons was declared bankrupt, and ſeveral proceed» 
© ings had been thereon had. 

„ That by reaſon of the death of the ſaid Tho- 
% mas Nugent, Jahn Fenſhawe, and Champion Bran- 
« fil, the ſaid commiſſion cannot be further. pro- 
* ceeded upon without being renewed. 


« Your petitioner therefore humbly 
- 1 «prays your lordſhip, that the ſaid 
„ commiſſion may be renewed. 


« And your petitioner ſhall ever pray, ec | 


This petition is ingroſſed on a treble fix-penny 
ſtamped paper, and lodged at the ſecretary of bank- 
rupt's office by the ſolicitor, and is not annexed 
(as the original petition) to the commiſſion. 


Renewed 


EF; 


504 ee 'k 


8 bist 38. . 105 19 0. * 


0. — Cintniſſion, « on death of timmiſſs oners, 
70 orm! iq: 4216 bs 15 r p80 199198 9 2311] 
ver Oeirge the third; by the grace of God of Greet 
& i Britain, *Pranet;* An Ireland; ng, defender of 
*e'"faith c. To our truſty and. well beloved 


- ft tad rnd M ie 49huo n 


. . 9 12 Pete the original few, in fol, 
& N00 N. diligence and effect; then add. 
$ 9a foraſmuch as Charles Fones, of, &c. by 
* his humble petition, exhibited to our lord high 
* chancellor of Great Britain, forthe reaſons there- 
8 io contained, prayed that the ſaid commiſfion 
* ight be e renewed, whereunto we graciouſly in- 
al ing, 'do by theſe preſents ank "ſip n, ap- 
05 Joint, conſtitute, and 6rdain” you our pern 
6. ommilfoners, HEREBY g giving full power and 
cc 0 unto you, four or th chr ree of you, Where. 
«cr of fo the ſaid (a) . 
« and Ni be one, to ptoceed 
40 according” to we ark and all ©other ſtatutes 
jn force concerning bankrupts z. not only con- 
« cerning the faid bankrupt, his body, lands, te- 
&« nements, freehold and cuſtomary Leo debts, 
« and other things whatſoever ; but. alſo concern- 
ing all other perſons, who by, concealinent, claim, 
« of otherwiſe, do or ſhall of nd touching the pre- 
ce miſes, or any p art there contraty 1 e true 
cc intent and akin, of the {aid MAE) AND 


% To Do and execute all and every thing and things 


tc -whatſ6ever, as well for and towards CatisfaQion 
© and payment of the ſaid creditors, as-towards 
* and for all other intents and purpofes, aceording 
"to the ordjgange Ind Sroviſign, bf, the, ſpore fle 


“ tutes, WILLING and comman Bou, four or 


. iq Os 
(a) See fol. 311. in Notes. % „ Hl ty wP 


511? ” e 


three 


10 


« ceed 
© this e 


1 and 1 
« genc 
10 repol 


10 


„ ur! 


The 
(b) the 
were n 
miſſion 
was W! 


old cot 
(074 
mig ht 
grante 
all oth 
the pe 
others 
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three of Jou, wheteaf you the ſaid () 

66 and to be ons to pro- 
« ceed to the execution and accompliſhment of 
© this our commiſſion, according. to the trus intent 
« and meaning of the ſame ſtatutes, with all dili- 
« pence and ee, as our ſpecial uſt is in you 
« repoled, Witneſs ourſelf at ;Aminfler, the 
10 85 of _ in the year of 


our reign 
J. Yorks, 


| S 
. : * . * , 


The petitioning creditor may agree to ſuperſeds 
(b) the commiſſion, but the other creditors who 
were not, petitioning ones, may {c) renew the com- 
miſſion, and revoke the /uperſedeas ; eſpecia]! ly if it 
was within four (4) months after the granting the 
old commiſſion. ; for the od commiſhon (ſaid lord 
(e) Jeffries), cannot prejudice any other creditor who 
might come in; for the commiſſion is «capref5iy 
gtanted on behalf of the p:titi/ ning creditor, and 
all other creditors, and cannot be otherwiſe, ior 
the petitioning creditor j is no more concerned * 
* who ſhall come 65 , K 1 * 

ew commitſi n rſedes the one 3 
Fick a be Jo by 0 Free ſcal, by real — 
the (2) ib Ver f of che commiſhoners ; fort 

[be tia, fn ow. TY N- 
(e) 2 Chase. Cal, 192 > bis 
(4) For cht tisne is given tell jeredigors- 


might be gur ——. * 
be made Wed r = 1 

(4) [Chat OQaſithlal MING Dus 7 les 11% a1 

(f) Freem, 270. pl. 298. 

.& See Pref, Diſc, iv, Note {a}, 2370 +: 1 2 4 $-* - ry 


the 


ty * 
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the party was not a trader; that no (a) debt waz 
due to the petitioning cteditor; that the party had 
not committed an act of bankruptcy ; for that the 
commiſſion was not opened until (6b) fix or three 
(e) months after it iſſued ; for that the bankruyt 
bath ſatisfied all his creditors, and they have given 
him a general (4) releaſe ; or it may be ſuperſeded 
for (e other reaſons. vl © 6 OD 

We will-now, ſuppoſing a fufficient ground for 
ſuperſeding the commiſſion, give the ſolicitor all the 
neceſſary precedents for that purpoſe. 


„To the right bonour- 
„ able the lord high 
chancellor of Great 


In the matter of 
% Francis Gibbons, 
« bankrupt. _ 


Britain. 
1 | 
The humble petition of the ſaid Francis Gibbon, 
„ ee been OP APR i bf od: 


r nad a 1; 2c 

“ That a commiſſion of bankrupt, under the 
6 preat ſeal of Great Britain, bearing date at Vel 
« minſler, the | day of Fune, 1768, was 
c awarded and iſſued againſt your petitioner, upon 
<« the petition of Charles Jones of, & c. which com- 


© miſſion was directed to certain commiſſioners. 
therein ſpecially named and authorized, the ma- 


5 we for. ns &c. | a 
6) 2 Wil. Rep. end od ee l 208k 24 
3 Sel. Caſ. in . 46. | 
(d) Atk. Rep. 245. fl. 8 464. 
(e) As if bankrupt pays the petitioning creditor his whole demand, 
in preference to his other creditors, Stat. 5 Geo. 2. c, 30. f. 24- 


66 jo! 


4 J. 
© tone 
(b) 1 
followit 
« whol 
« credi 
« claim 
(6 by t 
© herel 
„ (aid « 
« that 
© and | 
in Wi 
© foot 


10 pear: 


uly, 
op 
| tifica 
com 
and t 
vit 
Brou 


(a) If 
of your 
Dennis, 
fore the 
« (8) 1 
only cre 
ſaid con 
hereunt! 
ſenting 
purpoſe 
this pet 
pears, 
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* jor part of whom found and declared your peti- 


n tioner bankrupt (a). * 
— (% Inſtead of this allegation, you may inſert the 


following one, viz, ** That the ſeveral 

re „ whoſe names are hereunto ſubſcribed, are all the 
« creditors of your petitioner, who have proved or 
« claimed any debt under the ſaid commiſſioner, 
« by the certificate of the ſaid gammiſtoners, 
© hereunto annexed, appears, and as all the 
« ſaid creditors of your petitioner are conſenting 
« that the ſaid commiſſion ſhould be ſuperſeded, 
© and for that purpoſe have fignified their conſents 
in writing to the prayer of this petition, at the 
foot hereof, as by affidavit alſo annexed ap- 


. * 
n « Your petitioner therefore moſt 
«© humbly prays your lordſhip 
Fuly, 1768. would be pleaſed to order 
Filing the cer- that the ſaid commiſſion of 
 tificate of the *© bankrupt awarded and iſſued 
* commiſſioners, ©* _ your petitioner 28 
* and the affida- © aforeſaid, be immediately ſu- 
' vit of James © perſeded, and that a writ of 
Brown, be it as *©* ſuperſedeas, do forthwith iſ- 


the 

Veſts (o) If the fact be ſo, you add here, „and executed an affignment 
was of your petitioner's eſtate and effects to Fobn Partridge and Ch 

Denis, and your petitioner hath finiſhed his laſt examination be- 

pon fore the ſaid commiſſioners, ” 

oOM- « (5) That the ſaid Charles Jones, the petitioning creditor, is the 
ners only creditor of your petitioner, who hath proved a debt under the 
8 ſaid commiſſion, as by the certificate of the ſaid commithoners, 


hereunto annexed appears, and as the ſaid Charles Fones, is con- 
ſenting that the ſaid commiſſion ſhould be ſuperſeded, and for that 
purpoſe bath fignified his conſent in writing to the prayer of 
this petition, at the foot hereof, as by affidavit allo p- 


— Your petitioner therefore, c. as $:fore, ] 
* « prayed. 


[ jo 


a Superfelras, 
prayed, 201 u dee for that purpoſe, at you 
Ps 6, Camden, C. 404%; Fans 6e expence. 
bisl S111 ene. er 011 Nah iimiing; 

wot bil! 2301 180 And Jour 6. all. ee 
% te ii sul unt 9B 2 {ol d „bib DOIN 
{1 | 292 IId 

4 thy Wen "wt es. ate herepoder written 


6570 \ere fe wh le. ly teſtify. a de | re out 
* 15 CA the ra e ah San i cale 


our lordſhip ſha 100 pleale d Ro rant he ſame, „ 7; 
6355 GY "ki Hel elne e W of wn OK 45 
by \ vs A nog? + phy oF be 1800 d ” lord 


A8 rede 25 N IN * an or? * RI 
Carte (+ H comm ianer} l hp preat tf 
the $ e i K erat 
Wein 1 e nan ve 

We 4 oO 10 2101! Dau Nino 913 216 Yds 
eg In the matter of © 4 Po che rf ght-Hhonourably 
t Frantir Gibbons, +) >" the lord High chancel 
bankrupft. 2 Ereat Britain. 


eds d ai on 0) 1ngutiuvgq. 1 b. 
e We whoſe names are hereuntò ſubſeribec, be. 
% ng the e ee commiſfivners hm 
and authorized n and by a eommiſſibn of bank: 
e rupt, dea ing date ar" 22 e/iminſler; the 
1 day vs Func, 17686%awardels and. ved" api 
% FranasGibbansy" of; Nef directed td us Phan 
„ NMugem, Jahn Hranarbr, efquires; und Thenier Life 


«« gentleman, together with Champion Branfil, el 


% quite, and Richard Mood, Bektlewan, 0 11 GL 
5 bly certify to your, ier dir Aceh manu 7 4 
Joy 10 2155s uns 216/15 Tb: TO 2% 225ngiits nod? + * 4b 912 4 4 were d 
(a) If the application to ſupevſette the commiſſion be en mit 7 Ugner ; 
behaviour of the n creditor, vo mag pray that the fee > 

| noo pia! « bebt 
op be at his xp off H tbg! $ 0 
„Ife chere: — 0199 !bns — Tay, #14 oo, if 


« above-named Charles Jones, doy e. Tb. 
(e) To de — as a treble ſix - penny ſtamped ſheet of paper, 


* 


2 19 


Superſedeas, 
ou  ©© part of che id commiſſioners on the ad 
© 4 d (day.of, Funcy, having begun to put the 
« ſaid commiſſion into execution, againſt the ſaid 
cit BN © Fr anchs Gibbons, did find, that the ſaid Francis 
« Gibbons did, before the date and ſuing forth of the 
« ſaid commiſſion, become bagkrupt, within the 
ten, WW «© intent and meaning of the ſeveral ſtatutes made, 
ar and now in force, concerning bankrupts, ſome 
cale i or one of them, and did theretore declare the ſaid 
"me. hy Francis Gibbons, bankrupt, accordingly. Aud we 
w) CRY commiſfioners do further certify to your 
e lordſhip, that Charles — Partridge, Jabn 
Leigh, Jahn Merith, James Welch, Charles Dennis, 
"i WEL Adams, IAdiuard Smith, Robert Bend, Charles 
1 Þ Meriten, George Welp, Janas Strong, James Lally, 
| « Daniel Goodeer, Charles Church, Jabm Lloyd, Peter 
« Sainthull, are the only creditors of the ſaid Fran- 
cable cis Gibbons, who have proved debra under the ſaid 
cell“ commiſſion. And we the ſaid commiſſioners do 
| further humbly certify to your lordſhip, that we 
did meet purſuant to notice in the London Ga- 
g, be. zette for that nutpoſe, n the on 


59g 


amel“ day of the ſaid mooth of June, for the proof of 
pall- © debts (a), and on the diy of 


* the ſaid month of Fane, for. the choice of aſ- 
ati" fignees: (V) of the (aid; bankrupt's ſtate and ef- 
- e fefts, when\c) no other creditor proved or claimed 
any debt undet the ſaid commiſſion, at cither of 
I N 4 MN 1 139139 a ; 

le When Jeb Jauss, Bently Mey Combs, Ce. proved 
« debts under bone Jon, nz” if the fad be ſo. 

{b) Kn obs" anlage, of, &c. and Charks Dennis, of, Ke. 
* were duly choſen aſſignees of the eſlate and effects of your peti- 
© e 54 34 noMimmmo 21) BAG.) 7 70, and 
ww) 202 ach 8 Y and W297 gf and 
* debts under the ſaid commiſſion ;** 1f che ſas be fo. 

(c) If the certificate, te altered, as in notes, this word 44 when ** 
muſt be art! 19 make it Leaks, Ty 


* 
0 ho est Dagens rande ; 


the 
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be the faid ſittings, * Witneſs our hands this 
6c 6 


| day of Jah : "In the car f out 
« Lord 1568.” 1 N s 
rid e us. 1 Wine, 
Tub Fenſhawse, 
Thomas Life. 


GIS. + * > 


| bp | OR cc At, Ke. 


Mo Br ir REMEMBERED, that we whoſe names 
are hereunto ſubſcribed, being the major part of 
«© the commiſſioners named and authorized, in and 
* by a commiſſion of bankrupt awarded and iſſued, 
% and now in ,proſecution. againſt, Francis Gibbons, 
of, &c. met the day and years. and at the place 
e aboveſaid, and at the inſtance of all the ſaid bank. 
* rupt's creditors under the ſaid . made 
« our certificate, and thereby certified to the right 
* honourable the lord bigh e of Great Bri- 
* Zain, that we the ſaid commiſſioners bad declared 
*< the ſaid: Francis Gibbons, bankrupt, and that the 
e ſaid Charles, Jones, &c, Lat before in petition, fol. 
* 507] were the only creditors who hadproved 
or claimed any debts under the ſaid commil- 
1% fon (a). Witneſs our hands this 


& da of uly 1 BE... 
"Ws * 7 8 17 8 Thimas "Nugent, 


"Rithard Wd, 
Thomas Life. | 


to If any oe pra wes had you muſt et them fork 


tate © 


& . 


Affdavi 


Memorandum of the commiſſner 3 
3 5 | ti ſica 5 | p 


Ada 


10 In 
«6 / 
Cc b 


16 
« this 
« ſee 
„ ſent 
« tion 
te prel 
« cha 
10 ing, 
« that 
© 1Mn 
10 per / 
« at-ti 
„that 
« that 
« fon 
& tin 
10 of t 

10 8 


« (; 
* Greg 
« fend 


« and 


(s) Th 
With a 40 
unde the 
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0 it of ſeeing the creditors fign 
9 a — to n 42 HF 


« In the matter of 
« Francis Gibbons, 
& bankrupt. 


« James Brown. of, &c. maketh oath, that he 
« this deponent did, this day of July, 1768. 
« ſce Charles Jones, &c, ſign their names to a con- 
© ſent in writing, ſubſcribed to the prayer of a peti- 
nes tion of the ſaid Francis Gibbons, intended to be 
« preferred to the right honourable- the lord high 
chancellor of Great Britain, moſt humbly pray- 
« ing, that his Jordſhip would be pleaſed to order 
„that the, ſaid commiſſion of bankrupt might be 


ace immediately ſuperſeded, and that a writ of ſu- 
ok- per ſedeas might forthwith iſſue for that purpoſe, 
ade “ at the expence of the ſaid Francis Gibbons, or to 


« that effect. And this deponent further faith, 
« that the names of the faid Charles Toners, Ke, 


ared Wil © {igned and ſubſcribed to the ſaid conſent in wri- 
the Wil © ting, are of the reſpective proper hand- ting 
fol. Wl © of the ſaid Charles Fones. | 

_ „ Sworn, &c. . James Browne. 2 
miſs 


IWrit ( a} of ſuper ſed:as. 


© GEORGE the third, by the grace of God, of 
Great Britain, France, and Ireland, king, de- 
fender of the faith, and fo forth, 'To our truſty 
» a Wl © and well: beloved Thomas Nugent, Jabn Fenſhawe, 


( This writ of þ is engroſſed on parchment, and ſtampe d 
wh a double 12d. Me Ramp, and allo with a double 6d. red emp, 


davit under the bu nc. | 
Z (Cam- 


N 
| 
| 
8 
| 
i 


— En 


— ——— nee a _ 


=—_ 


$12 Superfadear, — 

c hm Brun, eſquites, Riabard, A 
22 Lie, 3 3 * 2 
& we being in medcthat Franeis Gibbons, of, &c 
duſmg land exercifing:the!:trad8 oof merchandize, 
„by way of bargaining->exchaugey bar tering, che. 
„ viſance, ſeeking his trade of living by buying 
'« and ſelling, Dip, become, bankrupt, Within the 


„ ſeveral ſtatutes made againſt bankrupts, to the 


Kg. ani others, bis creditors, of their Juſt debts 
«and Surle6g1i0 them dys,2n0 Botha, AD wr 
Ra. : ZR DAU D&S D+R: * 

% minding 4 e due execution of the eral ſtatutes 
mee e denen Fe bbr eee 
under the great ſeal o Tn O40 2 dearing 
date at Meęſiminſter the e 
« in the year of our reign, name, aſſign, 
5 appoint,. conſtitute, and ordain you our ſpecial 
* commiſſioners, THEREBY giving, &c. [here re. 
« cite the original commiſſion, in fol. 309, to Di. 
<« ligence and Effect,“ then add] Now foraſmuch 
„nas the ſaid Francis Gibbons the bankrupt, by bis 
«humble petition, exhibited to our lord high 
c chancellor of Great Britain, for the reaſons there- 
„in contained, prayed that the ſaid commiſſion 
« might be ſuperſeded whereunto we graciouſly 
« inclining, Do, by theſe preſents, will and com- 
& mand you, and every of you, to ſtay and ſur- 
<« ceaſe all further proceedings upon the ſaid com- 
© miſſion, and that you ſuperſede the ſame accord- 
<« ingly, as our ſpecial truſt is in you. repoſed. 


intent, to defra d. hinder Charles Jones of, 
45 7 hy Wie 7” of EF full 


« W1TNEss ourſelf at J/e/tminſier, the 


dy 1 in the 2 year of our 


* our reign,” 


J. Yorke. 


When this writ is obtained, the commiſſioners 


muſt be ſerved therewith, by delivering to yok of 
5 them 


Supes ſadaas. $13 
them 9 . the fame time ſhewing them 
2 5 8 writ r ſeal, and men 
the ptoceecinge are at an end g but it is val to 
8 ————ů— by an advertiſe 
nem 01088 Following ioffeQs n. nieged lo yew. ud 


oniyud 0 gnivil to ban id gniges? Fans * 


3 07041 WA - Ain 2 Re * 
05 01 pits. 10 ſas A? | 


93 UIG? 12 ys ' 


„ Whereas 8 6 8 b eon & 2525 Ko 
« Or abo | of une, 1 

« it ik wi * iel zagainſt Francis Gi 
40 oh, Ke, W Is is Wo, give notice, that the fai 
10 commilhgn i is, un by fo WP: ſeal 'of Grant Bri- 
6 tain, ſuperſeded.” 
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